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PREFACE. 



I cannot issue this vohime without tendering my acknowlecl^ 
knents to the Government of Ceylon for the support they have 
^yen me in the publication of these reports, by taking fifty 
copies of them for distribution amongst the members of the 
public service. 

With respect to the present year, 1878, the honorable 
the Judges of the Supreme Court have arranged with 
the government to print the law reports at the Government 
Printing Office, and to circulate them with the Oazette, mainly for 
the guidance of judicial officers. These ** Gazette Reports,** as 
they will be called, will comprise only a certain class of cases, 
selected by the Judges themselves, relating chiefly to matters of 
practice, and to the more important of the local Ordinances. 1 have 
my own share of labour assigned to me in the publication of these 
authorised reports. Above and beyond it, I may feel it necessary 
to report, in my own Re}X)rts, cases, which, though not essential to 
the guidance of judicial officers, may yet be useful to the profession, 
not merely from the subject matter of the decision, but also from 
the value of arguments of counsel. 

Colombo, June 1878. P. RAMA-NATHAN. 



JUDGES DURING THE PERIOD EMBRACED IN TStS 

VOLUME. 



CHIiEF JUSTICES. 

^e tionorat)ie Sib 6eob<}e Anderson, Kt. (Acting,) 
The Honorable Mb. StEWART (Acting,) 
The Honorable Sltt William HacKett, Kt. 
The Honorable Mb. Clabence, (Acting.) 
The Honorable Sib John Bcdd Phear, Kt« 

PUISNE JUSTICES* 

ft 

The Honorable Mb. Stewart. 
The Honorable Mb. Clabence. 
The Honorable Mb. Dias, (Acting.) 
The Honorable Mb. Lawbie, (Acting.) 



ERRATA ET ADDENDA. 



Pagc. 

1. Line 5 from top, for 22 of 1837 read 22 of 1873. 

2. Line 2 in P. C. Matara, L. X., for tresspass read trespass, 
2. Line 8 in P. C. Mataia, L. X., for bordered in read bor- 
dered on. 

8. Line 5 for upwards road forwards. 
8. Line 7 in mai^nal note, for nonsent read non-mut. 
16. In C. R. Colombo, 110968, add " VanLangmherg for res- 
pondent, 
70. Add just above << C. R. Batticaloa 8275/' March 22, 

Present : Stewart y J. 
70. Add just above "P. C. Ratnapnra 1307", Marchj 27, 

Present : Stewart, J, 
78. In C. R. Galle 52902, Une 4, for " 28 days" read 21. 

74. Add just above " P. C. Chavakacheri 28482," March 29. 

Present : Stewart, J. 

75. For « D. C. Negombo" read P. C. Negombo 86186. 

85* The ending letters of lines 15, 14, 18 and 12 from bottom 
have run into each other. Read " The notice of action 

of. is sttbstantially .distinctly 

set forth the grounds of. of action 4rc.*^ 

87. Line 4 in <'D. C. Batticaloa 17825" for ''the acts of the 

case" read the facts 4rc. 
89. Line 5 in marginal note. For '' fraudulent pref erance," read 

fraudulent preference. 
99. Line 21 in marginal note. For '' judicaillj" read judi- 
dally. 
122. To " Newaia EHya No. 5261," add C. R. 
128. Dele the first 8 lines. 

128. For " P. C. Galle 88788" read D. C. Galle ic 
154. Middle, after " the Supreme" add Court. 
168. Line 9. For '' but was threatened to be whipped", read 

b%it threatened to whip Turn. 
164. Line 14 from bottom in marginal note. For ''defen- 
dant" read plaintiff. 
228 Line 4 from bottom, for " is he disallowed" read he is 

disallowed. 
246. Line 14 from bottom add not before " intended" 



255, In " P. C. Majmar 4728^ for " 14th clause'* read t9th 

clause. 
25G. In " P. C. Galle 98698", for " Plaint, 1st May" read 

Plaint, 4ih May, 
816. Line 7 in nutrgmal note, for '' mortgagor" read mort^ 

gagee, 
325. Line 6 of note attached to D. C. Kandy 67167. For 

" so," read as, 
870. Line 15 &om top, for ** the defondant," read ike plairUiff, 
410, Lines 10 and 7 from bottom for '^ instrutment" read lo- 

strumetit, and for " fac" read facU 



INDEXES. 



I. POLICE COURTS pp. i— xiv. 

II, COURTS OF REQUESTS „ xr—ixi. 

III. DISTRICT COURTS „ xxn— xxxix. 
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POLICE COURTS. 

Page, 
ABUSING. 

1. So as to provoke an aasault, is not an offence ... 113 

2. AbuaiTe language is sufficient to sustain a charge 

of disorderly conduct ... ... ... ... 61 

ADMINISTRATION OP JUSTICE ORD, (No. 11 of 1868), 

1. A Police Magistrate cannot, under cl. 104, bind 

orer a party in a «um exceeding Rs. SCO, nor 

lor a period exceeding 8 months ... ... 41 

2. Apprehension of offenders, under clause 144 ... 179 
8. Clause 167 has reference to detention in criminal 

charges only ... ... .., ... ... 289 

4. A constable acting under orders of his sergeant 
cannot be charged with frivolous arrest under 
clause 169 ... ... ... ... ... 288 

See " False aocusation" — ^* Contempt of court'* — ^' Costs,'' 

APPEAL. 

1. Lapsed appeals will not be entertained tmder any 

circumstance ... ... ... ... ... 62 

2. Petition to be signed by the Proctor who drew it 75 
8. No appeal lies against an order of J. P« ... ... 289 

ARRACK ORDINANCE. 

1. Under clause 87 of Ordinance 7 of 1878, retail- 

ing arrack after hours, is a single offence (but 

seo u. 004J ..« ... ... •.« •.• X 

2. Under clauses 26 and 27 of Ordinance No. 10 of 

1844, a licensee is not bound to sell toddy, 
which ia not a spirit ... ... ... ... 14 

Z. Under clause 26, a Police Magistrate may not in- 
flict imprisonment, unless the plaint recited the 
amending Ordinance No. 8 of 1869 ... ib, 41 

(over-ruled, see p. 287 infra) 

4. One may sell arrack by fancy measures, if only 
they are in conformity with the usual standards 
of capacity ..« ... ... »«« ..« 49 
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5. Under clauso 26 of Ordinance of 1844, a charge 

of selling brandy cannot be maintained ... 61 

6. A permit is required under sections 89 and 40 of 

1844- .... - 74. 

7. Under clause 37 of Ordinance of 1844, as the pen- 

&ltj is to be determined according to the quan- 
tity removed, the actual quantity removed nlUst 
be found ... ... «.. ... ... 112 

8. A license which is * not as near as is material to 

the form C,' is no license under clause 26 of Or- 
dinance of 1844 ... ... ... ... 161 

9. The words * liable to a fine* under clause 26 leave 

no discretion in the Magistrate . * . ... w 

10. The 7th clause of Ordinance of 1844 is inopera=- 

tive within the districts specified in clause 15, 
so fax as it creates the offence of keeping dis- 
tilled spirits elsewhere than in the registered 
storehouse ... ... — ... ... 220 

11. Arrack renters cannot retail arrack without a li- 

cense under sec. 26 of Ordinance 10 of 1844, 

and 1 of Ordinance 8 of 1869 ... ... 268 

12. Under clause 26 of Ordinance of 1844, impri- 

sonment maj be inflicted, even though the plaint 
is not entitled under the amending Ordinance 
of 1869 ... ••. ... ».. ).. "•* 287 

ASSAULT. 

How far justifiable on provocation «.. 53, 75, 859 

fiAWDY HOUSE. 

On a plaint for keeping a bawdy house, the Police 
Court has no power to order it to be demolish- 
ed &c,f ,.i •.» ... ... .;. i,, *^*.///f. 



BRIBERYv 

A charge of, is beyond the jurisdiction of Police 

v^^urLS ... ... ... ... ... ... 02 

BUTCHER'S ORDINANCE, (No. 14 of 1859.) 

The ofEence involved in clause 21 is a continuing one 129 

CARRIER'S ORDINANCE. 

No carrier under clause 16 of ordinance No. 14 of 
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1865, may ply his cart before obtaining a Ur- 

cense ••• ■•• ••• ••• •■• ••• uo 

CARRIAGE ORD. (No. 2 of 1878.) 

Does not a'^ply where there is a private agre^nent ... 28^- 
CATTLE TRESPASS ORD. (2 of 1885 and 9 of 1876). 

1. Where cattle trespass on land abutting on a river, 

it maj be important to enquire what custom 
prevails in respect oi fencing ... ^ ... ... ^ 

2. Under clause 7 of Ordinance of 1876, tlie report 

of the police constable or local headman, (as to 
the result of his investigation on the spot, un- 
dertaken if possible with the aid of three or 
more respectable persons of the neighbourhood 
in regard to the particulars of the trespass, as- 
sessment of damages &c.), after being sworn 
to or verified by him in open court, is the foun- 
dation of the Magistrate's authority to take 
action. It is only upon receiving this evidence, 
he becomes empowered to hold a summary en- 
quiry, subject to reasonable notice thereof 
being given to the owner of the cattle when 
possible. The report, so verified, takes the 
place of an ordinary complaint or information, 
and also forms evidence in the case ... ... 875. 

COFFEE STEALING (Ord. No. 8 of 1874).) 

Clavse 5 as to possession of green coffee does not 
create a substantive offence, but merely alters 
the law of evidence ... ... ... ... 880^ 

CONTEMPT OF COURT. 

Calling upon a complainant, immediately after the dis- 
misokl of the plaint, to shew cause why he should 
not be fined, is not allowing him the requisite 
opportunity, under clause 106 of Ordinance No. 
11 of looo ... ••• ..« ... ... ^3t 

COSTS. 

Under clause 106 of Ordinance No. 11 of 1868, nei- 
ther Advocates' nor Proctors' fees come within 
the reasonable expenses of the- defendant ... 61 
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One ia responsible for his own acts, and not those- 

o£ his senrantfr .^^ ..» ..^ ^.» .^ 20«^ 

ESCAPE FROM CUSTODY. 

See ^^ Police Force Ordinance J^ 

EVIDENCE. 

See "* Practice:'' 

1. It is irregular to treat evidence given in one case-, 

as evidence in another ... .., ... ... 5$ 

2. J. P. proceedings cannot be put in evidence in a 

ir» \j» caBO ... .kr !..• ..*• ..r o«F^ 

S. The statement of a person charged with a crimen 
and taken before a J. P., becomes adnoissible in 
evidence, without further proof thereof, if it pur- 
ports to have been taken adEter the person making 
the same had been cautioned, and also purports 
to be subscribed hj the Justice and the Inter- 
preter (if anj shall have been applied) who 
interpreted the same ...r .... .... .,. 139 

4. The statements made on oath of a witness, legaUj 

taken are adoEiiBsible evidence against him, it 
he is subsequently tried on a criminal charge, 
excepting always answers- to questions which he 
was improperly compelled to answer, in spite of 
objections raised by him that the answers woi\ld 
criminate him ... ... ... ... ...• 289^ 

5. When two men stand as fellow prisoners, having 

pleaded to the same information, neither of them, 
so long as he remained a prisoner under trial, 
can be examined as a witness for or against the 
oxner ... ... ..■• .r. ...» ...- oO<v 

FALSE INFORMATION (cL 166 of Ord. No. 11 of 1868) 

1. A charge of, is rebutted by good faith 14 

2. In a plaint for, it is sufficient if the nature of the 

false information is laid out ... ... ...^ 22^ 

S. One is liable for an information, if i^lse, even 
though it was not volunteered, but given in an- 
swer to a question put by a Police Inspector ... 12$ 
4r Evidence in support of a charge for, must afiEect 
defendant with the knowledge that his informal 
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tion was £al86 ..* ..- ..^ ••• ..» 148 
5. A false inf ormation, given on the information of 

another, is not punishable 238 

FALSE PROSECUTION (cl. 106 of Otd. No. 11 of 1868). 

On a charge of, defendant should be giren a reason- 
able opportunity for shewing cause 2 

FALSE IMPRISONMENT. 

See ' AdminiBtraUon of Justice OrcUnanct.' 

FALSE PERSONATION. 

Personating with intent to defraud is an indictable 
offence, and aiding and abetting another to per- 
sonate with the same intent is also an offence ... 259 

FALSE PRETENCE. 

1. The plaint ^ould 0et out the &Ise pretences, and 

it must be established that they wem of an exist- 
ing fact, b J means of which the money was ob- 
vameu •*• ••• ••« ... ••• ••• o# 

2. The pretence that a party would do an act, which 

he did not mean to do, is merely a promise for 
future conduct, and not a puniunble &ilse pre- 
vcnce ••« •.» ■•« ..» •«• «•• i9 

S. Receipt of money under alleged &ilse pretences by 

a stamper of timber ... .s.. .... ... 261 

FINES. 

Where a defendant is fined, the course pointed out 
by Ordinance No. 6 of 1855 should bo follow- 

6U ... ... ... ... ... ... v4 

FISCAL'S ORDINANCE (No. 4 of 1867). 

1. Where the accused resisted the execution of a 

writ, which, having been once stayed in execu- 
tion, was re^issued without an order of court, 
heldy it was no resistance, under clause 23 ... 203 

2. The cutting down of a tree on a land under seiz- 

ure is not resistance to Fisci^ but is punlfch- 

able by the court whence the writ issued ... 249 
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FORCIBLE ENTRY. 

See ' Proclamation^ 5th Attffust, 1819.* 
GAMBLING (Ord. No. 4 of 1841.) 

1. A charge of common and promiacnom gaming 

under clause 19, is beyond tlie jurisdiction of 
Police Courts, without a certificate from the 

2. Sub-section 4 of section 4 contemplates two class- 

es of places where gaming might be carried on, 
yiz., (1) any street &c., or other open and public 
place, and (2) any tavern <&c., or place kept 
for common and promiscuous gaming 12 

3. It is not gambling to hit at a fiye cent piece thrown 

towards a hole &c, ... ... ... ... 8E 

4. The game of valla salUy without betting on it, is 

not an offence ... ..• ••• ... ... 206 

5. Under section 22, the offence of gambling ifl pre^ 

scribed after a month of its commission ... 23& 

6. Under clause 19, a PoUce Magistrate has no' 

power to impose six months' imprisonment, as 
that clause ought to be read in conjunction with 
clause 99 of Ordinance No. 11 of 1868 ... 24a 

7. What evidence is sufficient to convict a keeper of 

a gambling house ... ..« 278i 

GAME ORDINANCE (No. 6 of 1872.) 

1. Manner of creating ''close season" under cl. 3 ... 352 

2. SubHBection 6 of clause 11, warrants the inflic- 

tion of an individual fine on each person who 
commits a breach of the enactment, whether he 
does BO alone or jointly with others ... ... A 

GUILTY RECEIPT. 

See * Theft and receiving stolen property^ 

IRREGULARITIES. 

See * Practice.* 
JURISDICTION. 

1. See ' Oamblinff' g) 

2. Obtaining a small sum of money by false per- 

toni^tion is cognisable by the Police Court .,« 25d 
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8. Under the Labor Ordinancie ... ... «.v 878 

4. The jurisdiction of the Police Court to try gamb- 
* ling ofEences under the Vagrant's Ordinance is 

not ousted bj the juri8di^.tion of the OanaabawB 
to try them as breaches of the Village Council 
ruled [ancl per LaWrib, J. it is not niefely not 
ousted, but ousts the jurisdiction of the Gansa- 
hQwe\ ... ... — .;• .-.i :,, ^Tt 

JUSTICE OF THE PEACE. 

See ^Appeat. 

Labor ordinance (N6. ii of ises.) 

1. A kankani employed in the Fiscal's office does 

not come within clause 11 ... ... ... 6d 

2. A saddler is a servant ... ... ... - ..; Ill 

8. A severe aiteault on a servant is a reasonable cause 

under clause 11 for his quitting the master's 

service without notice ... ... -. 120 

4.. Whether a minor Lb liable Und^r clause 1 1 f ot 

quitting his master's service without notice ... ti 

5. Under clause 14, a Police Magistrate has no pow- 

er to award payment of the wages due ... 168 

t\ Where a sub-kankani (servant) pleadsi in defence 
to a charge of leaving his master's service with- 
out reasonable cause^ that more than & month's 
wages were due and remained unpaid after 48 
hoUrs' notice to complainant, it is competent 
for the master under clause 21 to claim to set 
o£E against the wages certain advances made to 
the defendant &c. ... ... .i. ... ISd 

7. A servant is not liable to punishment, if his 
wages are unpaid for any period longer than 
a month, and in computing the wages due, coo- 
lies (servants) will ijot be responsible for monies • 
iidvanced by the master to the kankani, but 
only for such sums as have been advanced di- 
rectly to them by the master .». ... .»« 107 

B. The non-supplying of rice in advance by the 
superintendent of an estate to his cooly, is not 
a reasonable cause for the cooly's leaving the 
service of the superintendent, though it might 
afford ground for mitigation of punishment ... 218 
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9. One who is employed at irregular intmrak for 
daily wages, cannot be convicted aa a aerrant 
tinder clause 11 ... ..^ ..>. ... 237 

10. See ^* Jurisdiction,^ 

LICENSING ORD. (No. 7 of 1878 and 22 of 1878). 

1. A license to sell liquor to be consumed on tlie pre- 

mises includes a license to ^11 liquor to be con- 
sumed off the premises ... ... ... .»• 18 

2. Under clause 87 of Ordinance No. 7 of 1878, the 

fine, where there are several co-defendants, is 
personal to each ... ... ..« ... 66 

3. Under clause 87 of Ordinance No. 7 and sec. 4 

of Ordinance No. 22, arrack is not an intoxica- 
ting liquor ... ,«. ... ... 69, 188 

4. Insufficiency of plaint 124, 127, 189, 261 

5. Ordinance No. 7 of 1873, does not apply to ta- 

verns where arrack is sdLd ... .«• ... 261 

MAINTENANCE (Ord. No. 4 of 1841). 

1. Date of offence ... ..« ... ... 256, 860 

2. A dismissal of a charge of muntenance, on the 

ground of paternity not being proved, will not 
bar complainiuit from making future applica- 
tions to prove such paternity ... ... ... 276 

8. Insufficiency of plaint ... ... ... ... 860 

MALICIOUS INJURIES' ORD. (No. 6 of 1846). 

1. Malice must be laid in the plaint ... ... 160 

2. Pelting stones, if not productive of injury to pro- 

perty, is not an offence under clause 19 ... 7*1 

MUNICIPAL BYE-LAW. 

, Meaning of * keeping aud depositing' under rule 1, 
ch. 20 of the bye-law or the Colombo Munici- 
pa my «.. ... ... ... *•. ... j.o* 

NUISANCE (Ord. No. 15 of 1862). 

1. A nuisance committed on the border of a foot- 
path, used by the public though to a Umited 
extent, is punishable under sections 1 and 7 of 

dBU BC X... ... ... ... •«* ... il«r 
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2. Keeping for more than 24 hours the ofEal of a 

buffaloe <&c. ... ... ... ... ... 141) 

8. The burial of a corpse in the vicinity of a tank, 
so that the tank was actually or likely to be 
corrupted, is a nuisance ... .., ... 281 

OPIUM (Ordinance No. 19 of 1867). 

1. A license to possess opium in a certain quantity 

in a specific place, does not warrant its holders 
to possess it in any other place, much less a 
quantity beyond that covered by the license ... 118 

2. Custody of opium by a carrier, when justifiable 

without a license ... ... ... ... /& 

PELTING STONES, 

See " Maiicifnis Injuries* Qnlinarwe 

PLAINTS. 

See ''Practice', 
PLEAS. 

See ''Practice"'. 
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POLICE FORCE ORD. (No. 16 of 1865). 

1. A license for driving &c., under clause 84, is- 

sued without authority, does not exonerate the 
liability of persons acting under it, even though 
in good faith ... ... ••• ... ... 40 

2. Escape from custody, clause 70 ... ... ... 115 

8. Resistance to police under clause 75 ... ... 258 

4. The power conferred on the Police Magistrate by 

clause 54 is to be exercised only when the per- 
son charged falsely or frivolously is brought or 
appears before him to be dealt with according 
vO law ... *•« ..• ... ... ... ^vv 

PORT-RULE. 

Of the Port of Galle, under Ordinance No. 6 of 1865. 246 

PRACTICE. 

1. A Police Magistrate has no power, after dismis- 
sing a plaint, to order its resumption in the 
same case, or its re-institution in another ... 3 
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2. Irregularity of proceedings 15, 52, 82, 855 

8. It is irregular to dispose of connected cases, bj 

taking evidence only in one of them 40 

4. It is irregular, after a plea of not guilty, to con- 
vict the accused on an admission by himself or 
his proctor ... ... .... ... ... 42 

. 5. A Police Magistrate cannot split up an offence 
under the same clause of an Ordinance into two 
charges, and punish the accused under each of 
them by sentences which in the aggregate ex- 
ceed his jurisdiction ... ... ... ... 51 

6. It is irregidar to treat evidence given in one case 

as evidence in another ... ... 5S 

7. See ''Appeal:' 

8. Where were are two different plaints, though 

connected with eadi other, it is irregular for 
the Police Magistrate to deliver one judgment 
in both cases ... ... ... ... ... Ill 

9. Whether or not strildng out of the plaint one of 

the defendants, in order that he may be called 

as a witness by the rest, is regular , ... ... llSi 

10. A Police Magistrate has no power, after finding 

an accused guilty, to caU Upon hkn to enter inta 
a recognizance to appear, when called upon, to 
receive judgment ... ... ... ... 11^ 

11. Where the Police Magistrate " struck off^' a case, 

referring the parties to a civil suit, and after- 
wards, on the motion of the complainant, re- 
opened the case, on &ilure of the accused to 
raise the civil suit, held that the order to re-open 
was not appealable ... ... ... ... 186; 

12. It is irregular for a party to present an appeal 
to the Supreme Court by forwarding it direct to 
the Supreme Court, and not through the court 

D6AO W ... ... ... ..• ... ... f C^ 

18. Plaints on printed forms &c. ... ... ... 180 

14. After the withdrawal of a charge against an ac- 

cused, it is irregular that he should be tried, if 

on the day of trial he appears and pleads ... 204 

15. Amendment of plaint ... ... ... ... 205 

16. Procedure as to a joinder of several offences in 

difEerent counts in the same plaint ... ... 280 

17. Charges in the alternative are not allowable ... 286 

18. A plaint which does not state under what section 
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of the Ordinance the offence is laid, is bad ... 256 

19. Magistrates, who are to try offenders, ought not 

to take an active part in their apprehension ... 263 

20. Plea of autre fois acquit ... ... 274, 277 

21. Mode of proving previous conviction ... i.. 275 

22. Mode of proving d^x^itions ... ... ... 290 

*2d. Before inflicting heavy pecuniary mulcts upon 

native villagers, the greatest caution ought to be 
exercised, as their lands are likely to be sold in 
payment of the fines imposed ... ... ... 307 

24. It is irregular to call upon a defendant, immedi- 

ately after his acquittal on one charge, to plead 

a fresh one ... ... ... ... ... 812 

25. Dilatory proceedings ... ... 358 

26. No court of justice ought to allow itself to be 

put in motion by any other person than the par- 
ties themselves, or their qualified agents in open 
tourt ; and every attempt to influence, or to 
call to account, a Judge of any degree, for his 
judicial acts, by private or official correspon- 
dence, is in a high degree reprehensible, and 
may amount to contempt of court ... ..-. 396 

PROCLAMATION. 

A proclamation issued by the Governor in the name 
of Her Majesty, may be taken judicial notice 
of, without proof ... ... ... ... 10 

PROCLAMATION (5th August, 1819). 

1. A charge of forcible entry, cannot be met by im- 

peaching, though bona fide, the title of the 
complainant ... ... ..:. ... ... 288 

2. Sufficiency of plaint ... ... ... .^. 399 

RECEIVING STOLEN PROPERTY &c. 
See " Theft. 



»> 



I'HEFT. 

See " Tkeff (under District Court). 

1. Requisites for a charge of guilty receipt of stolen 

goods ... ... ... ... ... ... 185 

2. In a charge of theft, ownership of property ought 

to be laid 190,269 
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8. In a charge of theft, it is not material that an 
averment of time should he proveii as laid, but 
where there is a variance between the dates on 
which the defendant is charged with stealing 
the bull and the possession of beef, the evi- 
dence of poBseasion ought not to be used as evi- 
dence on the charge of theft ... ..i ... 30 7 

l^IMBER ORDINANCE (No. 24 of 1848). 

1. A plaint is defective if fiwi^^r trees are not laid 3, 23, 384 

2. Under clause 5, the plaint should set out that de- 

fendant had possession of the limber, knowing 
the same to have been felled on, or removed 
from, any crown land &c* ... ... .4. IS 

3. Clearing a chena is not in it«elf an offence under 

the Ordinance ... ... ... ... 23 

4. The Timber Ordinance was intended to check the 

felling of timber trees on crown lands, and not 
to apply to cases where parties trespassed on 
crown land and carried on chena cultivation, 
and preparatory to such cultivation destroyed 
trees when clearing the jungle. The trespass 
should be dealt with under the Ordinance No. 

12 of 1840 69 

6. Nature of the penalty under the Timber Ordi- 
nance ... .«. .«. «.. 84, 127, 385 

6. To sustain a charge under clause 8, it must be 

alleged and proved that the timber was removed 
from some private land on which it had been 
felled <fec ... ... 1«0, 236 

7. On a cliarge under clause 5, the fact of the de- 

fendants having acted bona fuU is not of itself 
sufficient to exonerate them from liability ... 238 

8. A felling and removal of timber trees, effected in 

the course of preparing forest land for cultiva- 
tion, cannot be made separately the subject of 
prosecution under the Timber Ordinance, as it 
18 only incident to the cultivation and not a 
principal act of itself ... ... ... ... 359 

TOLL ORDINANCE (No. 14 of 1867). 

1. The Director of the Public Works Department 
is a *' superintending ofiicer*' within the moan- 
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ing of clause 7 ... ... ..* ..* ... 15 

2. It is no evasion o£ toll for a pasRenger to get out of 
abackery with his luggage, walk over the bridge, 
and get into another hacker V ... ..« ... 42 

8. A toll keeper may recover toll by allowing his 

agent to demand toll ... ... ..i ..* 112 

4. A palanquin carriage intended to be drawn by a 
beast of burden, but which, at the time of of- 
fence, was drawn by men, is not exempt from 
toll, as being a " vehicle not enumerated above^' lid 

6. Mana grass, if not carried as manure, is not ex- 
empt from toll ..« ... ... ... ... 125 

6. A coach carrying Her Majesty's mails and pas- 

sengers for hire is exempt from toll ..» ... 190 

7. Liability of carts conveying rape-seed jKM)nac to 

pay toll ... ... ... ... i.< ... 239 

8. An irrigation officer cannot claim exemption from 

toll under clause 7 ..* ... ... ... 248 

9. A certificate from an irrigation officer is no de- 

fence to one acting under it ... ..< ... ib 

10. Hand carts are not liable to pay toll ... ... 249 

11. A Superintendent of Minor Roads, appointed by 

the District Road Committee is exempt from 
paying toll, and may grant passes to vehicles 
which are bona fide employed in the construc- 
tion or repair of roads, but not to vehicles con- 
taining his private luggage and provisions... 2B3, 27«^ 

12. A Superintendent of Minor Roads is liable to 

pay toll, if he passes the toll station on other 

than the business of his office ... ..< ... 273 

tNOWNED GOODS. 

Finding unowned goods under Reg. No. 15 of 1823..^ 229 

VAGRANTS' ORDINANCE (No. 4 of 1841). 

1. See " Gambling r 

2. See ^^ Maintenance,^^ 

3. Meaning of " public street" in clause 2 ..- 12, 127 

4. Abusive language is sufficient to sustain a charge 

of disorderly conduct ... ... ... ... Gl 

5. A plaint under clause 3, sec. 4 for being found 

in the complainants premises for some unlaw- 

i\\\ purpose, is bad ... ... ... 186, 377 
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1. A judgment of the gansabawe does not affect 

civil rights ... ... ... ... ... 51 

2. Construction of clause 53 of the Village Council 

rules of the Wellabadapattu, Matara ... ... 277 

8. The jurisdiction of the gan8abawe,as described by 
clause 25 of Ordinance No. 22 of 1871, is ex- 
clusiye only in those civil and criminal cases 
expressly scheduled as such, in clause 21 ... 278 
4. The simple fact of a European being complainant, 
irrespective of the circumstances under which 
he came to be such, ousts the jurisdiction of the ' 
gwMohawB ... ... ... ... ... ib 

Weights and measures ... ... ... 286 
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AGREEMENT. 
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See "Contract." 

1. An agreement between A and B, to diYide in cer- 

tain proportions the fifih to be caught by them, 
though legal, ia yet not enf orcible, becauBe aa 
there waa no period of its endurance fixed, its 
duration depended on the mere will of the par* 
ties, and any one of them could retire from it 
at pleasure «•• ... ... ... ... 265 

2. An agreement made by defendant, in consideration 

of plaintiffs agreement to forego taking crimi- 
nal proceedings against defendant's child, is il- 
legai ..« k^ft «,.% ^.« .... ••• isOO 

AWARD. 

No appeal lies from a Yoluntary reference ..« ... 74 

BILL OP LADING. 

Wheve in a bill of lading of goods carried by the 
defendant in his ship for the plaintiff, the de^ 
f endant stipulated for certain exceptions, held 
that such exceptions would exempt the defen- 
dant's liability for loss, only on proof by him 
that it was caused by some of the excepted 
causes, Ov c .... .*• ... ... ..• x«v 

CAPITATION TAX. 

Procedure under clause 19 of the Police Force Or- 
dinance ... ■•• .«. ..• .<. ••% 22 

CATTLE DAMAGE-PEASANT. 

The owner of land who seizes cattle on it damage- 
f easant may avail himself of the common law 
right of distress. The remedy under Ordi^ 
nance No. 2 of 1835 is cumulative ... ... IIG 
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CONTRACT. 

Where the plaintiff, a peon of the court, sued de- 
fendant for the up-keep of defendant's cattle 
wliich had been entrusted to him by the court, 
he^d that the action was not maintainable for 
want of privity of contract ... ... ... ft 

CROWN SUITS, 

Liability of the Secretary of the District Court for 
monies received by him in crown suits, under 
Ordinance No, 11 of 1861 ... ... ... 20f 

DAMAGES, 

1, Where the action is for the recovery of a penalty, 

damages must be proved ..; ... .., 70 

2' Where a fisherman claimed damages against 
another for frightening away a shoal of fish 
which he had allured in the open sea, and was 
on the point angling, held he was not entitled 
to recover, as he had not reduced the shoal of 
fish into his possession ... ... ... ... 264 

8. Where A shot B's cattle, acting bona fide under 
a license which however was void, Held that B 
was not entitled to recover damages from A ... 899^ 

DETINUE. 

Where a person, who has wrongfully converted pro- 
perty, will not produce it, the law raises a 
strong presumption against him 17 

DEWALAGAMA LANDS. 

Liability of tenants of ... ... ... 181, 895^ 

EXECUTION. 

1. In a claim in execution, the judgment creditor 

should establish the title of his debtor in a 
separai/e suit ,•• «.. •••• .«. ... XtX 

2. A person having a claim against an execution 

creditor, who had made a levy in execution un- 
der a judgment in his favour, cannot prevent 
him from drawing the money realised, so long 
as his own claim is not adjudicated upon ... IX 



\ 
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8. A claim in execution cannot be tried by substi- 
tuting the -defendant for the original defendant 116 

ferjS natures. 

Reducing into possession, and liabUlitj of the occupant 122 

FISCAL. 

1. Where the Fiscal seiced a certain property of the 

defendant, and the defendant settled the amount 
of the writ, but did not pay the FiscaFs charges, 
held that the Fiscal could not sue defendant for 
the same, as the seizure made was at the in- 
stance of the execution creditor, and not of the 
property specially mortgaged ... ... ... 257 

2. Payment to Fiscal ... ... ... ... 40^ 

GABADAQAMA, 

Claim of the crown for a paddy field adjoiaing a 

tank in a ^a^oJo^ama ... ..-. ... ... 356 

<} AN SABA WE. 

A judgnlent of the gansqbawe does not affect civil 

lAun wS ••• ... ... ... *•• ••■ vX 

GUARANTY. 

A promise charging oneself with the debt or default 

of another, to be valid, must be in writing ... 7 

HUSBAND AND WIFE. 

A wife who is a publica mercatrix may sue alone ... 856 

JUDGMENT. 

See ''Practice'. 

Where A obtained judgment in 1866 against B, 
decreeing B to convey a certain land to A, on 
receipt of Rs. 18.75, and this sum was not paid 
by A to B for 9| years, held that the judgment 
had executed itself in favour of B ... ... 407 

JURISJDICTION. 

1. A mere assertion of title to land of over Rs. 100 
in value, without prima facie proof, will not 
oust the jurisdiction of a Court of Requests ... 20 
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2. The jurisdiction of a Court of Requests will not 

be ousted by the mere setting up a claim in re- 
convention in excess of £10, not even where 
such claim is believed by the Commissioner to 
be bonajide ; but he should make an incidental 
inquiry into defendant's case, and then adjudi- 
cate upon the claim of theplaintifE .., ... 24 

3. Jurisdiction to ascertain the competency of a 

plaintiff to sue ».. ».. ... ... ... 262 

Lease. 

Liability of landlord for grant of lease without quiet 

possession ... ..* ... ... ... 117 

LEX ANASTASIANA. . 

Whether introduced into Ceylon ... ... ... 152 

LICN. 

For repairs made ... ... ... ... ... 361 

MAlNTiSNANCE. 

A girl of 17 years of apfi has a right to elect with 
whom she would live, and her father will not 
be liable for her maintenance if she chooses to 
live apart from him .». .». ... ... 305 

MORTGAGE. 

Mortgagee in possession in lieu of interest .... ».. 270 

OVERHANGING TREES. 

Damage by .•• ... ••. ... *.. ... 257 

PARENT AND CHILD. 

See ^^Maintenance*** 
See " Tort.'' 

PARTITION. 

When parties consent to an appraisement for pur- 
poses of partition, objections to irregularities of 
procedure, or as to jurisdiction of the court, will 
not be allowed ... ... ... ... . * • 9 

PENALTY. 

See " Damaged,*' 
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The rule that physicians could not sue for their fees 
in England was abolished bj the Medical Act 
21 and 22 Vict. c. 90 sec. 31, and it never at 
anj time applied to surgeons. It is a rule 
which was never applicable to native practition- 
ers in Ceylon, who have always been entitled 
to sue for their fees ... ... ... ... 25^ 

PRACTICE. 

1. Where judgment was entered for principal and 

interest at 12 per cent, on a bond which stipu- 
lated interest at 82 per cent, and the plaintiff 
granted a receipt to defendant in full settlement 
of his claim, as decreed, held it was irregular 
to subsequently order the payment of the ba- 
lance interest, when the . question of interest 
was authoritatively settled in favour of the 
position that any stipulated rate was recover- 
aoie •■• ... ■*• ... ... ... X. I 

2. It is not necessary to file, before trial, the docu- 

ments intended to be put in evidence, but only 

to file a list of them ... ... ... ... 19 

8. As to pleading prescription ... ... 10, 26d 

4. Ab to postponement ... ... ... ... 306 

5. As to calling witnesses ... ... ... ... 831 

PRESCRIPTION, 

1. Where prescription is not expressly pleaded, but 

is urged for the first time at the trial, thr <'1aim 
ought not to be dismissed, [but pleading bhuuld 
be amended, and postponement grantcJ, if ne- 
cessary.] ... ... ... ... ... 10, 269 

2. Against an action for the restitution of purchase 

money, after eviction, prescription rims not 
from the date of the payment of the purchase 
money, but from the date of the ouster ... 10 

8. Against an action upon a deed, prescription will 
not avail, if in lieu of interest, there has been 
enjoyment of lands, even though under a sub- 
sequent verbal agreement ... ... 19, 270 

4. A co-heir may prescribe against another co-heir 

in ten ycai*s ... ... ... ... ... 55 
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5. A fee due to a public officer for discharging du- 

ties imposed upon by him bj Ordinance, is 
not prescribed under sec. 9 of Ordinance No. 
JLIi ol 1o71 ••• ••• ••* ••• ••■ 74C 

6. Prescription against a sum of money due on a 

lease, conditioning payment of rent by instal- 
xuenus .•* •*« •••. «.. *■• ••• tV' 

See ^^JudgmevU. 
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PKOMISSORY NOTE. 

!• No particular form of words is requisite'^to con- 
stitute a pro. note, if it contain a promise to 
pay a certain sum of money unconditionally ... 161 

2. 17 Geo. 3. c. 80 &c., restraining negociation of 

bills and notes for a limited sum of money, sus- 
pended by 26 and 27 Vict. c. 105 &c. ... 7S 

3. Action on a note bearing stamp three days older 

than the note &c. .... ... ... ... 259^ 

PURCHASE AND SALE. 

Where the articles sold were so bad that they oould 
not be put to the use they were manifestly 
bought for, held that the vendor oould not re- 
coyer, xmless he shewed that they reasonablj 
answered the description given at the sale ... 16^ 

BBS JUDICATA. 

A dismissal based on evidence]|'adduced only for the 
plaintifE, operates as a non-suit, and cannot be 
regarded as r€« Juc^tcato ... ... ... 8^ 

TEMPLE LANDS SERVICE. 

The paraveni tenants of dewalagama lands are each 
liable only for so much of the services as are 
due in respect of his holding ... ... ^., 131 

See " Dewalagama Lands.*^ 

TORT. 

A parent is not liable for the tort of his minor son ... 26& 

TRESPASS. 

Where the defendant trespassed upon plaintiffs pro- 
perty and cut down a tree standing there<m, and 
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pleaded he had the* authority of the govern- 
ment for doing bo, held that such a defence was 
not legitimate and that he was liahle, as being 
the immediate wrong-doer ... ... ... 7 

YILLAGE TRIBUNAL, 

Under clause 21 of Ordinance No. 26 of 1871, a 
Village Tribunal has jurisdiction to determine 
and fix the boimdary between gardens &c. ... 273; 

2. The Ordinance does not give appellate jurisdic- 
diction to the Supreme Court to review the pro- 
ceedings of Village Tribunals ... ... ... ib 

WATTOOROOS. 

The effect of ... ..• .... .... ^».» ••• 117 

WITNESS. 

A party summoning a witness to a criminal trial, is 
not boimd to remunerate him, (the Civil Law 
being on this point over-ridden by the English 

xuiei «.. a... ... ... ••• •.• • 200( 
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1. A debt, even thougb it haa formed an iteai in an 

account stated and admitted, is yet not recover*- 
able, if originally it was void by e£Eect of a 
Swavuwe ••» ••• ••• ••• ••• ••• Xvt^ 

2. What sort of an acknowledgment will entitle 

one to recover a debt upon a count on an ac- 
count stated ..» ... ... ••• ... 165- 

ADMINISTRATION. 

1. A widower haa a preferent right over all others 

to the administration of his deceased wife's 

eSLn lie ••• ••• ••• ••• ••• ••• 2Q 

2. The husband is the proper person to wind up an 

estate which had been administered by the wife 
(deceased) ... ... ... ... ... 80 

8. This is so, even where the administratrix had 

been married in diga &c, ... ... ... ih 

4. See "Preference.*^ 

5. Where plaintiff sued his joint heir for his share 

of movables, held that administration was un- 
necessary, as the distribution may be effected 
by simply finding out what property of the 
deceased was in his house at the time of his 
ueain ••« ••• ... ... ... ... xv^ 

APPEAL. 

1. In a criminal case, Jvrhen allowable ... ... 44 

2. Circumstances under which the Supreme Court 

will allow a civil appeal, notwithstanding the 

lapse of time ... ... ••• •••. ••• «>«> 

See "Practice:' 

ARBITRATION. 

1. An agreement to refer to arbitration is ineffectual 
under the Ordinance No. 16 of 1866, to base 
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an award upon, unless such agreement has been, 
in the first instance, made a rule of court (Bone 

Bone V, Home questioned and procedure under the 
Ordinance 
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45 

303 



ARREST. 



Requisites for obtaining a Warrant of arrest, under 
clause 1 of the Sch. of Ordinance No. 15 of 

JLoOO ... *«■ ••■ 
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BOTTOMRY BOND. 

Under what circumstances a bottomry bond, g^ven 
by the master of a ship upon the ship and car- 
go, will be a good hypothecation as regards the 
cargo .■• k.. k.k k.k ... •*• 

BUDDHIST LAW. 

1. Succession as to temple property and prirate pro- 

fJvylTM V^ k*. ... ... ... *•• ... 

2. A lease granted by the incumbent of a vihare is 

good as against himself and all the world, so 
long as his incumbency endures 

BREACH OF PROMISE OF MARRIAGE. 
See ^^Marritige" 

CARRIERS. 

See Court ol? Requests, " Bill of Lading." 
Liability of, on a contract entered into 

CLAIM IN EXECUTION. 
See '^ Execution *^ 

COINING. 

An indictment on Ordinance No. 5 of 1857, clause 
15, for the offence of " having in his custody 
and possession moulds or instruments which 
were then intended to make or impress the ap- 
parent resemblance of both or either side <&c., 
of a rupee," will be amply supported, if proof 
be offered of the prisoner having in his ]x>60es- 
sion an iron instrument consisting of two halves 
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of a particular kind, a pair of bellows, a cruci- 
ble, and three counterfeit rupees. ... ... 328 

COMPENSATION. 

1. For improyements made on another's land ... 813 

2. For improvements made by a tenant under a 

lease, and the limits within which such com- 
{>ensation may be claimed ... ... ... 333 

CONCURRENCE. 

Se^ ^^ Preference.^* 

1. A creditor who has not recovered judgment may- 

claim concuirence in the proceeds of a sale in 
execution taken out by a judgment creditor ... 222 

2. Claims for concurrence in deposit in court ... 240 

CONTEMPT OF COURT. 

1. Whether entering the witness-box with one^s 

slippers on, is a contempt ... ... ... 276 

2. Informal proceedings in ... ... ... 284,408 

8. For prevarication ... ... ... ... ... 315 

4. Whether spitting in court is ... ... ... 320 

5. The power to punish for conten^t of ooUrt 

should be exercised sparingly and only with the 
most careful discretion, and every conviction 
for contempt made by a. court Which is not a 
superior court and is subject to appeal, ought 
to shew, on the face of it, that a contempt of 
court was committed ..» ..i ... ... 400 

6. Where one is accused of contempt oi^ court for 

not obeying an order to deliver up possession of 
land, made upon him under Ordinance No. 12 
of 1840, it is necessary to establish that the 
order was made against, and was served on, the 
accused, that 14 days elapsed from the date of 
that service, and that the accused refused to 
deliver up possession of the land ... ... 40 1 

7. For disregarding an order of court to keep silence 406 

COSTS. 

1. Taxation of costs and fees of appraises in a testa- 
mentary case ... .»« .t. ..k i.* 206 
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2. Of proctor In appeal ... ... ..« ... 228 

"S. A proctor who abandons his client in the middle 
of a trial, without assignmg reasons therefor 
will be disallowed his costs ... ... ... SIS 

CROWN. 

See " TFaiTon/y." 

CROWN LAND. 

1. Action for quiet posseasioii of crown land, and 

circumBtances lender which the crown, as inter- 
venient, was allowed to have the deecb it grant- 
ed to the parties, to be called in and caitcelled, 
with the object of issuing new grants 1S7 

2. Payment bj a land of one-tenth of its produce to 

government is evidence of its being a private land 166 

CURATOR, 

See " Guardian and WardJ^ 
DAMAGE& 

See " CompenscAlofC^ — " Improvement of tancT — ** Marri^ge^ 

In an action for damages for the infringement of a 
right, the circumstance of the defe&dant's belief 
that they had reasonable grounds for acting as 
they did, may afiFect the question of costs, but 
does not warrant the dismissal of the case, if 
the light is established ., 144 

DEBTOR AND CREDITOR. 

See ''ExecuHonr 

DEFAMATORY LIBEL. 

Indictment for a false defamatory libel will lie, 
according to the law of this colony, it being 
held that the Roman Dutch law should be 
considered obsolete on the point 284 

DEMURRER, 

See ''Stamp.'', 

1. An action for damages and partition is not 
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demun*aMe ... ... ».% ... ... 189 

2, A libel is ciiher demnrmble altiigotlier or not 
dctnumiLle at all, and cannot be demurnible as 
agiiiu.st one dQEciidant and not as a'lainst the 

OLUVx ... ... ... ••• ... ... Tt X. I 



DONATION. 



1. A deed of gift inter viios granted VDlnntarily and 

"without pressure, cannot be set aside for want 

of consideration ... ... ... ... 285 

2. Kevocabilitv o£ ... •». ... ... ... 814 



evidencp:. 

Evidence of usage of trade is properly admissible 
in an action which declares upon an express 
(.'ontmct for work and labour done, [semble 
M'here such usage is not inconsistent with the 
terms of the contract.] ... ... ... 85 

See '' 7tVx« /////// jf*/*/^f." 

EXECUTION. 

1. Where a Avrit of execution had been ordered, but 

the defendant died })efore the sale, held his death 

was no groxmd for abating the suit ... ... 74- 

2. Fraud in claim in ... ... ... ... 194 

3. The judgment creditor of a public officer should 

iirst endeavour to realise tlie jimoimt of his 
writ from his debtor s property, exclusive of the 
offiv^ial salary ; failing that, tlie creditor might 
ai>i>ly to attach the 8;ilary, and in the last re- 
sort only might proceed against the debtor's 
])erson ... ... ... ... ... ... 270 

4. See " Preference''^ — " Fibcar — " Practice^ — '' Judijmeni 

Cr editor y 

5. A creditor who has not recovered judgment, may 

chiim concurrcTu^e in the proceeds of a sale in 
execution taken out by a judgment debtor ... 222 

FWEI-COMMISS r J/. 

Pro]K'rty which is subject to a Jidei ai?n7nifi.wm can- 
not be sold or y>artiiioned, luidcr the Ordinance 
No. 10 of 18<»o ... ... ... ••• ... 304 
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FISCAL. 

See " Practice^ — " Ejcecntknr — " Judgment Cr editor \ 

1. What Rort of notice of action must bo given to 

the Fiscal, under clause 21 of Ordinance No. 4 

v/L X ^\} !••• ••« ••• ••• ••• ••• Ore 

2. If a purchaser at a FiscaVs sale comi)lctes the con- 

tract by paving in the purchase money and 
thereafter finds out that the judgment debtor 
had no title to the subject of the sale, such 
purchaser will not be entitled to relief, but, 
sembhy would be, if payment be made under 

IJl^vlwt^Ov ••• ••• ••« ••• ••• ••• O^ X. 

8. Service under sec. 5 of the Fiscal's Ordinance ... ib 

4. In order to maintain an action against a i^'iscal, 

it is not enough to shew that ho has, in the 
course of his business as a public officer, been 
guilty of mis-feasance or non-feasance, but the 
plaintiff must go further and allege that a par- 
ticular right of his has been injured in conse- 
u uence ... ... ..• ... .*• ., •• ooo 

5. Where A, a Fiscal, sold in January 1870 to B a 

land in execution, without informing him or 
the court of the mortgage which subsisted 
thereon, though he, the Fiscal, had received pre- 
vious notice of it, so that A who bought in ig- 
norance of the encumbrance and paid the then 
full value of the property, was evicted by the 
mortgagee in April 1877, and where A raised 
an action in June 1877, claiming special dam- 
ages, held that the 21st clause of the Ordinance 
No. 4 of 1869 was no bar to the action, as the 
cjiuse of action accrued to the plaintiff, not 
from the more suppression at the ^le of the 
existence of the mortgage, but from the date of 
the eviction which caused the special damage ..• 339 

FRAUDULENT PREFERENCE. 

See ^^^ Insolvency y 

GUARDIAN AND WARD. 

1. The District Judge should have an ample discre- 
tion to provide for the pwtection of the minor's 
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interest, but wiiere the testator haa cBosen to 
repose confidence in the curator, she should not 
be called upon to give security for the property 
entrusted to her, xmleBB it were proved that such 
property were in danger in her hands ... ... 184 

2. Circumstances under which a testamentary guar- 
dian was allowed ta give hiff ward in marriage 
to his son, even though the estate accounts had 
not been closed at the time o^ such marriage ... 214 

See "Xeow." 
GUILTY RECEIPT*. 

See " Theft:' 

HUSBAND AND WIFE. 

Whether a wife living separate from her htrsband', 
without having obtained a decree of divorce or 
judicial separation, cam claim from her husband 
either expenses incurred by others in her main- 
tenance, or permanent futore alimony ..^ ... 83^ 

IMPROVEMENT OP LAND. 

See " CompensaUen:^ 

One's right to conypensation for improrement of land,^ 
possiessed under a parol agreement to sell, does 
not entitle him to t^tain such possession as 
against another who holds a valid lease from 
the admitled proprietor ... ... ... ... 157 

INDICTMENT. 

See " TJieJf'—'' Coining^ 

INJUNCTION. 

J. Prevention of litigation, under certain circum- 
stances, may be a ground for granting an in- 
junction ... ... «" ••• ••• ••' ^*^ 

2. Against removal of gravel, under clause 72 of the 

Road Ordinance ... ... ..^ ••• ••' 193 

INSOLVENCY. 

1, Whcit an insolvent's conduct has been honest, a 
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total deficiency of assets is no ground for with- 
holding his certificate ... ... ... ... 4-f 

2. Under sec. &7 of the Insolvency Ordinance, the 
three niopths' salary of clerks has preference over 
all the simple, but not the hypothecary, debts of 
uisoi venc ... ..• ... •■• ... ... 4# 

?. An application in an insolvency case to set aside 
a sale neither in the course of the suit, nor hj 
the Fiscal, ought not to be entertained... ... 74 

4. The law to be applied to Ceylon in cases of frau- 

dulent preference, when the debtor has become 
insolvent, is the Law of England, and not either 
the Civil Law or the Roman Dutch Law, in the 
event of a canfUct between them and the for- 
mer ••• ... ..• ..• ..» «•• o «r 

5. A bond given to a hona fide qreditor and near re- 

lative, without the latter's reqfuest or even 
knowledge at the time, by way of a special 
mortgage, by a debtor who was then in insol- 
vent circumstances and on the verge of judi- 
cial insolvency, four and a half months before 
he was adjudicated an insolvent, is void as 
being fraudulent withing the meaning of the 
Statute of Elizabeth, and thus of the Bankrupt- 

CV j\XfV «•* ••• «.• ••• •*» ••> 9^y 

6. Where a mortgage bond was given imder pressure 

to a bona fide creditor by one, who, being in in- 
tM)vent circumstances, had a short time previ- 
ously to the execution of the howi proposed to 
compound with his creditors, but who was judi- 
cially declared an insolvent four months after 
its execution, held that it was not a fraudulent 
preference under the English law, that being 
the law applicable to the case, andt not the Ro- 
man Dutch or the Civil ... ... ... 99 

7. Semhle that one who is committed to prison on a 

writ of execution, and afterwards is adjudged 
an insolvent at his own instance, cannot be dis- 
chai^ed without notice to his creditor, if the 
debt involves a fraud or breach of trust * ... 819 

8. No appeal lies to the Privy Council from an 

order in insolvency proceedings ... ... 879 
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INTERLOCUTORY ORDKR. 

See '' Jvrisdictionr 2. 

JUDGMENT. 

See '* Practice" 

Where a judgment is on an indivisible contract, the 

liability of the debtors is also indivisible ... 29 

JUDGMENT CREDITOR. 

1. A judgment creditor who became purcliascr, im- 

der his writ, of defendant's property, is entitled 
to crcfiit not merely for the amount due on the 
writ, but also for any other amount that may 
be admitted to be due ... ... ... 27 

2. A person having a claim against a judgment cre- 

ditor who had made a levy in execution under 
the judgment in his favour, cannot prevent him 
from drawing the money realised, so long as 
his own claim is not adjudicated upon ••• 71 

JURISDICTION. 

1. The Supreme Court has jurisdiction to entertain 

appeals from orders made by District Judges, 
on references made to them by the Registrar of 
marriages (under cl. 18 of Ordinance No. 13 
. of 1863), in respect of caveats entered against 
issue of marriage certificate ... ... ... 214 

2. An interlocutory order may be rescinded by the 

District Judge who made it, if such order is is- 
sued by mistake or on insufficient or false evi- 

Ut3Ll v/\? ••• ••• ■•• ••• ••■ ••• Ox %7 

KANDYAN LAW. 

See " Administration,^^ 

1 . The widow of a Kandyan, who left issue by 

another bed, has a life interest only in half of 
the estate of the deceased, and such life interest 
may be prescribed against, whether the lands 
were the acquired or the paraveni property of 
the deceased husband ... ... ... ... 54 

2, Evidence of adoption, ... ... ... 59, 251 
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3. Whether the heirs to an estate, in the Kandjan 

Districts, could maintain an action for their 
shares, before the decease of their mother ... 146 

4. Deed of gift ... ... ... ... ... 105 

LAND ACQUISITION ORDINANCE. 

1. Under the Ordinance of 1876, no appeal will lio 

from a decision of the assessors, where thev have 
ajn'ced together as to the amount of comi^ensa- 
tion, not even if the comi)ensation so awarded 
i« less than the amount tendered by the Gov- 
ernment Agent ... ... ... ... ... 101 

2. The Ordinance does not prevent the Distriti; 

Judge and the assessors from inspecting tho 

land ''^7'> 

3. Where a reference to the District Court was 

made by the Government Agent in terms of 
sec. 11 of the Ordinance of 1876, and it was 
found that the compensation for the land in 
question had been assessed on a previous occa- 
sion under the repealed Ordinance No. 2 of 
1 863, heifl that it was competent for the crown 
to proceed de novo under the new Ordinance, 
as in it there was a reservation, in the clause 
rejxjaling the Ordinance of 1863 ... ... 308 

LANDLORD AND TENANT. 

See " Leased 

1 . The landlords' lien over the invecta et illata is effec- 

tual as against the claims of the other creditors 
of the tenant, so long as the goods remain in 
the possession of the landlord under a judicial 
sequestration obtained by him ... ... ... 62 

2. Double rent, when euforcible ... ... ... 88 

LEASE. 

See ''Buddhist Law,'' 

1. Lease goes before sale ... ... ... ... 164 

2. Where A and B, widows of C deceased, granted, 

as mothers and natural guardians of their minor 
children by C, a lease to the defendants, for a 
consideration mentioned in the deed, and the 
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children of C subaeqnently dispnied the vali- 
ditj of the lease, held that, in the absence of 
proof that the lessors had abaohxte power to 
aliene or encumber the minors' property, or that . 
the transaction was on the whole such that the 
minors conld not in fairness and equity be per- 
mitted to repudiate it, the lease was bad and 
inoperative as against the minors «.^ ,«« 886 

MALICIOUS INJURY. 

Under sec. 19 of Ordinance No. 6 of 1846, the Dis- 
trict Judge cannot inflict a higher punishment 
than £ 5 fine or three months' imprisonment, 
imless the Q. A. shall consider the offence as 
deserving of highw punishment .-. 255 

LEX SOLUTIONIS. 

See ^^ PayvunC 

MARRIAGE. 

See ^^ JurisdicUonJ* 

1. A marriage in Galle District in 1861, according 

to the customs of the Sinhalese, but without 
registration, is valid, because [the Ordinance 
No. 6 of 1847 was never proclaimed for the 
Galle District ..• ... ... ... ... 202 

2, Breach of promise of marriage, and claim for 11^ 

quidated damages 862 

MOHAMEDAN LAW. 

1. Though a Mohamedan wife is entitled to prefer- 
ence in respect of her maggar and kaicooly, yet 
if she chooses to sleep over her rights, she can- 
not pursue her claim, to the detriment of the 
*o«a Jie/^ mortgagees of her husband 65 

2« According to Mohamedan law, a deed of gift to 
a 9(my conditioned to take effect after the 
death of the donor, is good, and transmits the 
rights of the donee to his heirs, even though 
such donee predeceases his father 87 

Z. Under the Mohamedan law as obtaining in Ceylon, 
the marriage of a boy or girl of about four 
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years of age is illegal, in the absence of any 

local custom ... ... ... ... v.» 156 

4. A Mobamedan wife is not liable to arrest for a 

civil debt ... ... 239 

JMORTGAGB. 

See " Inwlvenc^ — " RegistratiofC' — " Preference."^ 

1. Under the Land Registration Ordinance of 1868, 

a seoondaiy mortgage, though taken with notice 
of the primary mortgage, gains priority over 
such primary mortgage, if registered earlier in 
point of time ... ... ... ... ... Idd 

2. A mortgagee put in posaesdon in lieu of interest, 

cazmot be ejected on the ground of the mort- 
gagor having tendered the amount due on the 
mortgage, without his tendering at the same 
time the value of the crop then growing on the 

JsUlU ... ... ••• ..a ••• ••• ^0% 

8. A mortgage debt does not become extinguished 
by the mortgagee acquiring the mortgagor's 
interest in the mortgaged property ... ... 816 

4. Where the mortgagee so buys up the interest of 
the mortgagor, he will not bo prevented coterie 
parihue &om recovering the debt from the ge- 
neral estate of the mortgagor ... .»« ..b t^ 

NON-SUIT. 

See '* Praciic^—" PreecriptionJ^ 

KOTARTTS ORDINANCE. 

Under clause 26 of Ordinance No. 2 of 1877, n6 

higher fine than Rs. 200 can be imposed ... 245 

OBITER DICTUM. 

Effect of .»b ..• «•-. •«« *,•• ••. 167 

ORDINANCE. 

See " Land Acquieiiion Ordinance.^ 
An Ordinance which is repealed must be consideTed. 
except as to transactions past and dosed, as if 
it had never existed 808 

PAS DELICTUM. 

In pari delicto, potwr ^e. »•» 181 
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PARTITION. ^ 

See ^* Fidei-comnUsstanJ^ 

PAYMENT. 

1. Payment, on a bond executed in Ceylon, of moneys 

borrowed and received partly in London and 
partly in Ceylon by remittances from London...' 224 

2. Payment on a contract of life assurance entered 

into Ceylon in 1852 ... ... ... .^. 290 

PRACTICE. 

See " ExeaitiofC'—" Judgment Creditor' — '' Imolvenc^'-^ 
''Fiscal." 

1. A tnotioh for proyisional judgment must be made 

on the 1*etutnable day of summons ... ... 28 

2. Where a party proceeds m the District Court, 

when he might hare proceeded in the Court of 
Requests, the District Judge had a large dis- 
cretion in awarding costs *.. ».. ... 60 
$. Mis-joinder of action and of parties ... ... 67 

4. Practice as to filing docutkients referred to in the 

document on which the action is immediately 
Daseu ... •.. •*. ... ... ... xvM 

5. Where a purchaser at a Piscal's sale clailned credit 

as execution creditor and, after settlement of 
all claims then before the court, was allowed 
credit for the balance sum of the purchase 
money, and subsequently thereto a secondary 
mortgagee preferred his claim, held that the 
court below was right in ordering the purchasei* 
to bring into court, pending further enquiry, 
the balance for which he had obtained credit <.. 211 

6. Practice as to substitution of parties 267 

7. Where A bought at a FiscaFs sale a printing 

press, with notice of the lien which the land- 
lord of the execution debtor had for rent, and 
paid the purchase price to the Fiscal and de- 
maud cd delivery of the press, and the Supreme 
C(»iirt on appeal, upholding the lien of the land-' 
lord, ordered the sale of the press to be cancel- 
led and the purchase money to be refunded by 
the Fiscal, and where the purchaser, in pursu- 
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anoe of such order moved in the court beloir 
for the refund of the purchase money, but was 
opposed by the execution creditor on the ground 
ffi. his being no party to the proceedings in 
appeal, held (Dias, J., dissenting) that the 
the opposition wa& good on the ground put for- 
ward, and that accordingly so much of the for- 
mer decree of the Supreme Court as cancelled 
the sale should be recalled, and the execution 
creditor held entitled to the purchase money... 24d^ 

8. The time and mode of proving previous oonvic- 

9. A ^ SHit"caBn<;t"be r^y^^^'^ ^\rr^ '"" 

larity, or error of fact or law in a prior suit ... 821 

10. A nonsuit does not bar the plaintijS from suing a 

second time on the same cause of action ... 857 

11. Practice as to putting cases in evidence ... 879, 403. 

PREFERENCE. 

See " Fraudulent Preference.^ 

1. The lawful debts of the intestate are preferent to 

the claim of the administratrix for maintenance 
(out of her own pocket) of the children of the 
said intestate ... ... ... ... ... 4& 

2. Preference under a mortgage bond and the effect 

(^ a deed of renunciation ... ••• ... 147 
8. Out of the proceeds of a sale in execution, the 
secondary mortgagee who has given notice at 
the sale of his mortgage, is entitled to prefer- 
ence over a simple contract creditor at whose 
instance the writ issued ... ... ... 20fr 

4. A seizure and sale by the Government Agent of 
a land for water rato, under the Paddy Cultiva- 
tion Ordinance of 1867, confers an absolute 
title on the purchaser, though, before the grant 
of the certificate of such sale, the land in ques- 
tion has been sequestered by the Fiscal under 
a valid judgment ... ..^ ... ... 284 

POSTING LETTER. 

Where plaintiff declared on a contract entered into 
by means of a correspondence, and it appeared 
that the letter, setting out the terms proposed 
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by him, tboHgli duly posted, nerer reached 
defendant, held that letter constituted no acoep- 
lanoe oi defendant's ofbr binding on him ... ^& 

PRESCRIPTION. • 

See ''Fiscal;* 5. 

1. A co-heir may prescribe against another co-heir 

mH vQU J^KUm ••• arv •»• • »» • • • 9^^ 

8. A non-suit in an action raised by plaintiff in 1860 
interrupts prescriptire possossimi pleaded by 
def endiuit to a subsequent action brought against 
himinl87& •»• ••• ••• .»• ••• 13$ 

8. Against money lent ... ... 228 

4. Where A bvooght his aotion on a prominorj 
note against B and C as '^ Pieri» & Co.," in 
1664, and mored in 1874 to join D. E and F 
as co-defendants, on the ground that they were 
sleeping partners with B and C, held that the 
plea of prescription put forward by D, E, and 
F was entitled to succeeded, a» tne suing of 
B and C as '' Pieris & Co.," could not be 
reckoned (under the Ordinance No. 8 of 1894) 
as the suing of their sleeping partnersy .». S47 

PREVARICATION. 
Bee *' Contempt:* 

PROBATE. 

See " Will;* 8. 

PROCTOR. 

8ee *^ Costs:* 

DisenroUment of a Proctor of the Supreme Court 
forunprofessionel conduct in misappropriating 
to his own use the monies of hi» client ... S80 

PROMISSORY NOTE. 

The maker of a pronote which is joint and sereral, 
cannot recorer from his co-makers, without a 
cession c^ action from the payee, more than 
their proportionate share 224 

See ** Prescription;*^, 
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PURCHASE AND SALE. 

See " iPi>car— " Execution'' &c. 
RECOGNIZANCE. 

1. Proceedings in case of forfeited recognisance ... 80 

2. Mode of service of summons in case of forfeited 

recognisance ... ... ... ... ... 50 

REGISTRATION. 

See " Marriage,** 1—" Mortgage;' 1. 

Where A made two assignments of movable pro- 
perty, the first on the 29th and the secrnd on 
the 81st of July, and the assignees roistered 
them on the same day, the second being regis- 
tered earlier in the day than the first, held that 
priority of registration did not give preference 
to the second assignment, as the first was regis- 
tered within the period fixed by the Ordinance 
No. 21 of 1871 177 

RENT. 

See '< Landlord and Tenant^" 2. 

Is a compound offence including " unlawful assem- 
bly, and is beyond the jurisdiction of the Dis- 
tfict Court, under Ordinance No. 7 of 1874 ... 82 

RESULTING TRUST. 

Where a resulting trust in real property, purporting 
to be in the name of A, was sought to be esta- 
blished in &vour of B, by parol evidence that 
the ptirchase money of such property was f oimd 
by B's deceased father, while trading in partner- 
ship with A, held that in the absence of any 
allegation of fraud, such evidence was inad-- 
misBible, as it had the effect of varying the 
the terms of the deed of puichase 158 

RETURN COMMISSION. 

To stipulate for, is illegal 404 

RIOT. 
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SEDUCTION. 



One is not entitled to damages for the seduction of 
his wife, after having deserted her and allowed 
her for years to live as an tmmarricd woman... 15d 

SEQUESTRATION. 

Bequisites for a writ of ... ... ..... ... 50 

STAMP. 

1. Ohjections foimded on the Stamp Laws should 

be taken by demurrer only, where the instru- 
ment is not capable of being stamped before 
unax ... •■* .*. .*. «•■ ... 2 yjS. 

2. Defect of stamping can be rectified by paying a 

penaxwV ••... ..« ... .•* ... ... tA 

THEFT. 

1. In an indictment for theit or guilty receipt, 

ownership, if known, must be laid ; if un- 
known, it should be laid in some person or 
persons unknown ... ... ... ... 4,269' 

2. When the ownership is misnamed, the variance, 

unlece amended, will be fatal ... ... ... ih 

3. In a charge of theft, it is not material that an 

averment of time should be proved aa laid, but 
where there is a variance between the dates on 
which the defendant is charged with stealing 
the bull and the possession of beef ^ the evidence 
of possession ought not to be used as evidence 
on the charge of theft ... ... ...^ ... 807 

UNLAWFUL ASSEMBLY. 
See ''Biotr 

WILL. 

1. A will, last seen in the custody of the testator, 

and not forthcoming at his death, is presumed 

to be destroyed by himself, animo cancellandi.., 81 

2. But such presumption may be rebutted by evi- 

utsuoe «.. •*. ... ..« «.. ... M^ 

3. Where a will has, after the death of thelestator, 

been irretrievably lost or destroyed, its con- 
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tents may be proved by secondary evidence, 
and probate granted of a copy embodying the 
terms of the will ... ... ... ... 34 

4. Where A and his wife in their last will appointed 
^^ C then daughter and her husband D, and 
their child now existing, yiz. E, and also the 
other children which may hereafter be procreat- 
ed by their daughter, to be the sole heirs of the 
estate, held (a) that C, D and £ took the estate 
in fee semple, subject to open and let in the 
other children, as soon as they came into esse ; 
and (b) that C and D, as husband and wife, 
tinder the Roman Dutch Law, were entitled to 
a share each ».• ... ... •». ... 168 

5. The court has a discretion to relax the 
stringency of the requirements contained in rule 
4 of the testamentary R and (p. 77), and to 
dispense with collateral securities, if hypotheca- 
tion of property be offered in their stead ... 293 

WARRANTY. 

The crown is not bound by law to warrant and 

defend its sales ... ... ... ... ,.. 817 



THE APPEAL REPORTS 

1877. 



January, 4. 

Present : — Anderson, C, J., and Stewart, J. 

P. C. Colombo, 2591. 

The defendants were charged with having retailed an*ack Retailing ar- 
after hours, in breach of c. 37 of Ordinance No. 7 of 1873, rack after 

After hearing the case, the P. M. amended the plaint in view ofience" sin- 
of the Supreme Court decision in P. (7. Colombo 1683, by „\^ under c' 
adding the words *and of the 4 sec. of Ordinance 22 of 1837/ and STOrd. 7 of 
sentenced the defendants to pay a fine of Rupees fifty each. 1873« 

On appeal, Layard for appellants contended that according to 
the case cited by the Police Magistrate, and also P. C Colombo 
1922 (30 November 1876), the plaint as laid was defective. If it 
was to be amended^ the accused ought to have been allowed to 
plead over [ Stewart J. The amendment might be made at any 
stage before judgment, in terms of c. 24 of Ordinance 18 of 1861]. 
That clause ought to be read with c. 20. Moreover, the offence was 
single, and the punishment also must be single. 

Per Stewart J. — Amended by sentence being altered into 
one fine of Rupees 50 on both defendants. The ofience committed by 
them in breach of c. 37 of Ordinance 7 of 1873 appears according 
to the evidence to have been in its nature single. Consequently 
only a single penalty should be imposed. 

(The following were the cases cited.) 

P. C. Colombo, 1683. 30th November 1876. 

Set aside and proceedings quashed. Appellants are charged under 
the § 37 of Ordinance No. 7 of 1873 with keeping open their tavern after 
honra for the purpose of selling liquor. The offence punishable under the 
clause is keeping open the premises for the sale of intoxicating liquor, 
80 that the charge as laid under the clause is defective. Moreover the 
evidence on which the Magistrate convicts the appellants proved merely 
that the appellants were selling arrack, which under the interpretation 
clause of the Ordinance is not an intoxicating liquor. It is not necessary 
to consider whether the conviction could have been upheld under the § 4 
of the amending Ordinance 22 of 1873, because the charge is not laid 
nnder that clause. 
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P. C. Colombo 1922, 30th November 1876. 

Set aside and proceedings quashed. This is a similar case to No. 1683, 
P. C. Colombo. The plaint charges defendants with keeping open the 
tavern after hours for tne sale of arrack, which is not an intoxicating liquor 
under the interpretation clause of the Ordinance. For the same reasons 
as those stated m case No. 1683, the conviction is set aside and the pro* 
ccedings quashed. 



January 8. 

Present : — Anderson C. J. and Stewart, J, 

P. C. Matara, Lr. X. 

Cattle tres- The complainant charged defendant with having allowed his 

pass on land bull to tresspass, in breach of co, 2 and 3 of Ordinance No. 2 of 

abutting on a 1835, and stated that his garden bordered in the river and had 

nver. fence on the three remaining sides, and that the trespassing animal 

did not break the fence, but walked round one of the ends of the 

fence. 

The P. M- upon this refused summonBi holding that the 
garden should have been properly fenced. 

On appeal, per Stewart, «1 . : set aside and case remanded. 
The examination of the complainant does not necessarily shew, 
beyond any doubt, that no ofience was committed. He should be 
allowed the opportunity of proving his charge. It may become 
important to enquire what custom prevails in regard to the fen- 
cing of lands abutting on rivers. 



P. C. Mallakam, 9581. 

False infor- Per Anderson C. J. The complainant charged the defen- 

mation. dants with drawing fermented toddy in contravention of Ordinance 
Beasonable No. 10 of 1844. The Magistrate acquitted them and, expressing 
opportunity ^^^ opinion that the charge was a false one, he called on the corn- 
tor shewing piajn^Q^ 2X once to shew cause why he should not be fined under 
^"*^ clause 106 of Ordinance No. 11 of 1 86H for instituting a false and 
frivolous case. The complainant denied that the case was a false 
one, and stated that if postponed, he could shew the trees from 
which the toddy was drawn. The Magistrate proceeded howeyer 
at once to convict the complainant and sentenced him to the 
payment of ten Rupees. 

These proceedings are irregular. The clause expressly requires 
that a party, charged with having instituted a false frivolous or 
vexatious case, should have a reasonable opportunity for shewing 
cause. Such reasonable opportunity does not appear to have been 
afforded the complainant in this case, and the judgment against 
him is consequently set aside. 
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P. C. Galle, 8534. — 

Orenier for appellant was not called upon. 

Set aside and proceedings quashed^ and per Stewaht, J :^- 

Tbis plaint in which 17 persons are charged with gaming in A« P. M. has 
breach of the 4 sec. of Ordinance No. 4 of 1841, was instituted so no ppwer 
long ago as May 7 th 1874. Three of the defendants were tried after dismiss- 
and convicted on the 3rd August following, and subsequently the ^^^ ^ '^ 
case came on for trial against the 13th defendant on the 2drd No- resumption 
yember 1874, the other defendants being reported to be in con- Jq the same 
cealment. case, or its 

On the last mentioned day we find an order [made by P. M. re-institution 
Murray] as follows : " complainant absent, case dismissed against in another, 
the untried defendants." 

Nothing seems to have been done from the date of this order 
for upwards of two years, until 27th November 1 876, when the 
following order was made [by P. M. Neville] : ** warrants to 
issue for all, but the 5th, 7th, 9th and 13th defendants (those 
above referred to). Complainant to issue prosecution. Case re- 
opened." 

The case was hereupon resumed, five of the untried defendants 
brought up, tried and four of them convicted. 

It appears to us that the Police Magistrate [Neville] had no 
authority to order the resumption of these proceedings, under the 
13 sec. of the Rules and Orders for the Police Courts, the Magis- 
trate, instead of (in the absence of the complainant) dismissing the 
complaint, might once or oftener adjourn the hearing. But there 
18 no provision .for the Magistrate, ex tnero moiUy after the dis- 
missal, to order the resumption of the plaint in the same pro- 
ceedings, or its reinstitution in another case. 

The Ordinance No. 18 of 1871 sec. 5 explicitly enacts that no 
complaint, once dismissed, shall be reinstituted, without express 
leave from the Magistrate having been first obtained : a provision 
dependent on a prior application. 



P. C. Ratnapura, 915. 

On appeal against a conviction, under clause 5 of Ordinance Timber case. 
No. 24 of 1848, Langenberg for appellant contended that the Plaint defec- 
plaint was defective, in that it recited the felling of " vnld trees^^* tive, in that 
and not timber trees. The description of trees was very necessary, ^^"^^^ trees 
because, under the Ordinance, " wild" trees might mean firewood, ^^^ ^^^ ^*^^* 
wood suitable for ploughing &c. all which were exempted by the 
15 sec. 

The D. Q. A. {Ferdinands) being called upon to support the 
Magistrate's finding, urged that the objection ought to have been 
taken in the Court below. 
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"^ But their Lordships quashed the proceedings. For any thing 

that appeared to the contrary, either in the plaint or evidence, 
these " wild " trees might have been of a description exempt, under 
sec. 16, from the operation of the other clauses of the Ordinance, 
per Stewart J., 

set aside. 



D. C. Negombo, 33 1 . 

In an indict- The complainant, the superintendent of the Kimbulapitiya 

ment for Cinnamon estate, charged the first accused with stealing a quantity 

theft or guilty of cinnamon, and the second accused with unlawfully receiving and 

ownersmD P<>8sessing the same, knowing it to be stolen, from the said estate. 

if known, q^ appeal by the 2nd defeiu^ant against a conviction by the 

™Wh th ^' *^*» Orenier for appellant, without going into the merits, 

ownership is ^^g^^^ ^^^ ^^^ indictment was defective, because ownership was 

misnamed, Qot laid, as it ought to have been, in distinct and unequivocal 

the variance terms : '* from Kimbulapitiya estate " did not mean oj or be* 

unless longing to the said estate ; and cited ii. Russel on Crimes 282, 

amended will $12, also Sill v. Reg. 1 E. & B. 553 ; proceedings ought to be 

be fatal, quashed. 

Langenberg for respondent (being called upon): objection comes 
too late. Accused were aware of the charge. Clear information 
was given them and they pleaded. Evidence in the case establishes 
ownership and supplies whatever defects there may exist in the 
indictment ; and c. 19 of Ordinance No. 12 of 1852 is applicable 
equally to District Courts, [Stbwabt J. must you not read c» 
19 with c. 18 ?] I submit not ; cases not falling within clause 
18 would be provided by clause 19. [Stewabt J. Our Ordinance 
is more or less a mere enactment of the English Statute. 
English cases would therefore apply in this instance. Yoa 
ought to have laid ownership clearly.] That objection, as I have 
said, comes too late. If the accused took that objection in limine^ 
the indictment could have been amended. [The Chief Justice : 
it was not his duty to shew you the necessity for an amendment.1 
Under the 1st clause of Ordinance 12 of 1852, the amendment 
could be made by the D. J. even after the case for the prosecution 
has been closed, and your Lordships could rectify the error 
now, under clause 20 of Ordinance No. 11 of 1868, as the subs- 
tantial rights of the defendant have not been prejudiced. 

Orenier (in reply) : the 19th clause of Ordinance 12 of 1852 
must be read with the 1 8th clause. It is essential that ownership 
should be laid. P. C. Panedura 22541. Grenier's Rep. 1874,* 
p. 22, and Matalle 13016, 14 Nov. 1876. The objection is not 
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to the form, but to the substance of the indictment. It is no part "^ 
of our duty to aid the prosecutor by shewing him the defects 
of the indictment. Defendant's substantial n^hts have been 
prejudiced. 

The judgment of the Court below was set aside and proceedings 
ordered to be quashed, and per Stewart J : 

We are of opinion that (the defect being one of substance, 
not merely formal, and not having been amended) the objection 
must be sustained. It is unquestionable that in an indictment 
for theft or receiving stolen property, the owner of the goods 
should, if known, be named ; or if unknown, the property should 
be stated to belong to some person or persons unknown. 1 Hale 
513. ^. V. t/enA#, 2 East P. C. 514. It is also equally clear 
that if the owner be misnamed, the variance, unless amended, will 
be fatal Reg. v. Vincent, 3 Car. 246. 

In the present case, the cinnamon might have been laid as either 
the property of the owner of the estate, or of the superintendent. 
But in the charge, neither mode has been adopted, nor is it even 
alleged that the cinnamon belonged to the estate, the mere state- 
ment that it was stolen from the estate not being necessarily incon- 
sistent with its being the property of some person unconnected 
with the estate. 



January, 12. 
Present : — Anderson, C. J. and Stewart, J. 

On the assembling of the Court, the Queen's Advocate (Hon. 
Mr. Cayley) rose and said : — 

Mt Lord Chief Justice, 

As we understand that this is the last occasion on which Leave-taking 
you will preside in this Court, I trust that you will allow me, in of Sir George 
the name of the Bar and in my own, to express to ycur Lordship Anderson, 
our sincere regret at your approaching departure, and our best wishes 
for your happiness and prosperity in the new sphere to which you 
are about to proceed. Your Lordship has been a year only 
amongst us ; but, though your stay has been too short when mea- 
sured by our wishes, it has been long enough for your Lordship 
to have won by your strict impartiality and uniform kindness and 
courtesy the esteem — I may be pardoned if I add the affection — of 
the entire profession, and at the same time the unqualified respect 
of the community at large. We cannot expect to see you again 
amongst us ; but as you carry away with you the esteem of all, we 
trust you will also carry away some pleasant memories associated 
with your sojourn in this Island. My Lord, we bid you a hearty 
farewell, and pray that many years of health and strength will yet 
be spared you to enable you to fulfil the duties of your new office 
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with satisfaction to yourself; for, from what we have learned of yoa 
during your stay amongst us, there can be no doubt that you will 
perform them to the satisfaction of the public. 

The Chief Justice replied :— 

Mr. Queen's Advocate, and the other gentlemen of the Bar, 
it is with difficulty that I respond to the very kind sentiments eK- 
pressed by my esteemed friend the Queen's Advocate. I assure 
you that my short stay amongst you has been a very happy one. 
The intercourse between us has always been of a pleasant nature, 
and I shall ever remember with pleasure the few months during 
which I have had the honour of presiding in this Court. I was 
aware, when I first came here, that I had many and great difficul- 
ties to overcome. As a perfect stranger, without any practical 
experience of your laws, I feared that to give satisfaction would be 
no easy task. But, gentlemen, at the very threshold I was receiv- 
ed with kindly feelings, which made my business a pleasure, and 
the kindness with which I was welcomed has been extended to me 
throughout my sojourn amongst you. If I have given satisfaction 
in the discharge of my duties I have had my reward. When 
I first came amongst you I told you of my determination to 
administer the laws righteously and without tear, favour, or affec- 
tion. I am glad to see from what has fallen to-day from my 
esteemed friend, the Queen's Advocate, that my effi^rts to do my 
duty have met with your approbation. To one distinguished 
gentleman of your community lam indebted for much kindness 
and assistance in mastering the laws that were new to me. I refer 
to my friend the Senior Puisne Justice. In public life I have met 
with many men of high character and learning, but never with any 
person more deserving of public estimation than my esteemed 
friend on the right ; and I trust that before long he will have 
received the due reward of the very eminent services he 
has rendered this country. I shall always look back with satis- 
faction and pleasure upon the few months I have spent amongst 
you, and I assure you I shall be always glad to hear of your 
success aud well-doing collectively and individually. I pray God 
that your welfare may be advanced aud that your happiness and 
prosperity may increase. As this is the last occasion on which I 
shall sit on this bench, allow me to wish you all an affectionate 
farewell." 



Jan. 16. The Hon. C. Stewart, Senior Puisne Justice, was sworn in as 

Acting Chief Justice, before H. E. the Lieutenant Governor, at 
Queen's House. 

Jan, 17. Mr. Henry Dias was sworn in as Junior Puisne Justice, before 

Mr. Stewart A. C. J. 
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Present r^DiAS, J. 

C. B« Haldamulle, 2129. . 

The plaintiff sued the defendant for the vahie of a tree cut and Where the 
removed illegally from his (the plaintiff's) property. defendant 

The defendant admitted that he felled the tree, but stated trespassed 
that, as contractor for the construction of Laymas and Wellawaya }JP®" plain - 
roady he had permission from the Government to fell and remove, ^^a^^T^ 
if necessary, all such trees as stood within 24 feet of the cential ^ ^.^.g^ stand- 
line of trace, and that the tree in question was one such. \^„ thoreon, 

The Commissioner (J. Gibson) having partially heard the and pleaded 
case, dismissed it, holding that Government was responsible for ^z' .J*"® 
any loss sustained by private individuals, since one of its officers ^^ ffovern- 
traced the road, and the defendant, under his contract with the ment to do 
Government, was bound to follow in that line and make the road, go, held that 

On appeal, Grenier for appellant was not called upon. such a defen- 

DiAs J., Set aside the judgment and sent the case back for f® T^ ^' 

evidence and judgemnt <ie novo^ The defendant being the im- and that he 

mediate wrongdoer, the plaintiff has a right to proceed against was liable as 

him, and the defendant is not entitled to set up the authority of being the 

the Government as a defence. The Commissioner should in the immediate 

first place call upon the plaintiff to prove his right to the tree in wrongdoer, 
question, and should the plaintiff satisfy the Commissioner on that 
point, and no valid defence be established by the defendant, he 
(the plaintiff) would be entitled to judgment. 

set aside. 



C. R Jaffna, 5003. 

This was an action for the recovery of Rs* 21, which was Guaranty, 
alleged to be a balance due by the defendant on the purchase of ^ promise 
tobacco from plaintiff, who stated in his examination that the se- chargincone- 
cond defendant bought tobacco, but that the first defendant, three ^jLuror d - 
days after such purchase, came forward and guaranteed the pay- ^^^^ ^f 
ment of the money due by the 2nd defendant. another, to be 

The Commissioner (Hopkins) entered up judgment against valid, must 
both defendants as prayed. ^ ^ writing. 

On appeal by the first defendant, the Supreme Court, per 
Bias J., affirmed the judgment as regards the 2nd defendant, but 
held the action against the first not maintainable ; the undertAking 
not being in writing as required by clause 21 of Ordinance 7 of 
1840, no valid obligation could be created by a parol undertaking, 

modified. 
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January, 25, 
Present :— Stewart, A. 0, J. aod Dias, J. 



A dismissal 
based on 
evidence 
adduced onlj 
for the plain- 
lift, operates 
as a nonsent, 
and cannot 
be regarded 
as res 
judicata. 



C. R. Pauedura, 18329. 

To a claim for the recovery of the valae of a bullock cart, the 
defendant pleaded res judicata in case No. 18008 of the same 
Court, which had been dismissed by Mr. Commissioner Green in 
the following terms : 

*^ Plaintiff has lied so backwards and upwards that I cannot 
believe him. His witnesses contradict one another materially ; 
claim dismissed with costs." 

When the plea came to be argued in the Court below, the 
plaintiff put in iiis affidavit, stating that his claim in case No. 18008 
was for the recovery of the identical amount due on the identical 
cart as that mentioned in the present case, and that he had dis- 
covered some further evidence than that produced before, in sup- 
port of his present claim. 

The Commissioner upheld the plea, observing " It is, as 
far I can see, founded, not on the insufficiency of the evidence, but 
on the fact that, in my predecessor's opinion, the evidence was 
false. Judgment could not be entered for defendant as defendant 
claimed nothing : his answer was a total denial. If a dismissal is 
ever to be considered a bar to a further action, I think it should 
be held so in this instance, where it had been given entirely on 
the merits, with the distinct expression of opinion that plaintiff's 
evidence is unworthy of belief."' 

On appeal, Ferdinands for appellant : The dismissal in case 
No. 18008 must operate as a nonsuit, as evidence was adduced 
only for the Plaintiff, 1 Thomson 334. Not even was the 
Defendant sworn, nor judgment entered for him, tb, 335, 336. 
Z>. G. Batticaloa 17363, Grenier pt iii. p 50. C. R. Panadura 
12466, 8th December 1870. 

The Supreme Court reserved judgment and this day held as 
follows: Set aside and remanded for hearing. In the former case, 
1S008, evidence having been adduced only by the Plaintiff, the 
judgment of dismissal thereon cannot be regarded as equivalent to 
a judgment for the Defendant, see Grenier's Rep, 3. p 50, D. C. 
BHtticaloa 17363, June 19, 1874. C. R. Panedura 12466, 
December 8, 1870. (Per Stewart A. C. J.) 

set aside. 
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C. E. Kalutora, 37841. — 

The plaintiff, a peon of the Court, sued defendant for the up- Where the 
keep of defendant's cattle which had been entrusted to him by the plaintifi, a 
Courl, when thej were brought up upon a warrant in a J. P. case peon of the 
against defendant for cattle stealing. The J. P. case against /^^"''^ sued 
defendant had been dropped, one of the animals had died while defendant for 
in plaintiff's charge, and the other had been sold by him. The defend^iS*^ 
Commissioner gave judgment for plaintiff* cattle which 

But on Skppe&l ( Browne for appellant, Grenier for respondent), had been 
the Supreme Court reversed it and nonsuited plaintiff with costs, and entrusted to 
per Stewart J: — There is nothing to shew that the defendant had w^ t hhl 
anything to do with the delivery of the bullocks or either of them, ^j^^^^ ^^ 
to the plaintiff. To entitle plaintiff to recover, a contract with ^ion was not 
the defendant, either express or implied, should have been proved, maintainable 

___^_____ for want of 

privity of 
C. R. Kalutara, 37417. contract, 

Phiintiff allegino: himself to be owner of a portion of a garden Partition, 
prayed, in terms of Ordinance No. 10 of 1863, ci. 2, that defendant When in a 
the owner of certain trees in the garden, should be decreed to sell ^* ^' ease, 
them to her. parties con- 

sented to an 

Defendant in answer denied the right of plaintiff's vendors appraisement 
to sell him the land, inasmuch as the same was entailed property, for purposes 
and traversed the valuation by plaintiff of the trees in question. of partition, 

^ 1 J r ■ 1 I If I objections as 

Un the day ot trial, an order was made by consent that cer- to irregnlari- 

tain persons should appraise the value of the trees. The apprais- tiesof proce- 

ers filed their report and the Commissioner made the following dure or as to 

order: "Let this be considered equivalent to crder of Court with jurisdiction 

costs against defendant ; judgment accordingly." ^* *^® Court 

will not be 
On appeal, Browne for appellant, urged 1 st, that the proceedings allowed. 

were irregular in consequence of the plea to plaintiffs title not 
having been disposed of in the Court below, as should have been 
done in the first instance. The Court and the parties erroneously 
entered first of all into the question of the value of the trees, but 
under Ordinance No. 10 of 1863, sec. o, the Court could not 
pronounce judgment, before it had decided upon the question of 
title. 2ndly, that the appraisement was iiTegular, the Com- 
missioners not having given 80 days notice. And 3rdly, that 
Courts of Elequests had no jurisdiction to try cases of partition. 
C. R. Panedura 16635, December 1, 1H74. 

Grenier for respondent, cited C, R, Matale 2938, 1 1 th May 
1875 : Courts of Requests had jurisdiction when land had already 
been partitioned, and the parties had not objected iu the first 
initance to the appointment of a Commissioner. 

Per Curiam affirmed. 
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~ C. R. Matara, 32871. 

1. Where In 1873, Defendant sold a land to Plaintiff, who improved it, 

^i^no"^*^-° ^"* ^*® evicted therefrom in August 1876, by a decree of 
pressly* ^*°8abawa. Plaintiff* now sued to recover the purchase money 
pleaded, but ^^ ^^^ ^^* ^^ improvements. 

the^fim^time ^^^ Commissioner held "the money was paid in July 1873 

at trial the ^^^, *^® ^'^^ ^^^ instituted in August 1876. The action is pre- 
claim ought scribed, plaintiff's claim is dismissed." 

not tobedifl- 

missed. * On appeal (Browne for appellant), the following cases were 

2. Against cited 28383 D. C. Kandy, ii Lorenz 120 ; 28204 C, R. Matara, 

an action for 26, June 1872, and 1047 C. R. Kaigalle- 
the restitu- 
tion of pur- Per DiAS J. The plaintiff* should have been allowed to go 

chase money, into the case, and the Commissioner had no right to dismiss it on 

*Drescri^tr"' *° objection (viz. prescription) not taken in the answer, but urged 
runs not ^^^ '^® ^^^^ **°^® ^^ ^^® trial. Besides the Commissioner is wrong 

from the date ^° ^^^°S ^^"^^ "''8 *^® <1*^^ ^i^om which prescription would begin 
of the pay- to run. The correct (?ato is the date of the ouster, which, accord- 
ment of the ing to the petition of appeal, only took place 3 months ago. 

purchase Set aside and remanded for evidence, 

money, but 

from tne date - 

of the ouster, p. C. Hambantota, 6851. 

A Proclama- This was a charge under the Opium Ordinance (No. 6 of 1867 

tion issued cl. 6), in that defendant possessed a larger quantity of opium 

by the Gov- jt^jm yfos permitted by his license, 
emor in the 

name of H. The Magistrate acquitted the defendant, on the ground that 

M. may be the complainant should have shewn that the Ordinance in question 

taken juai- ^j^g in force in the District, as required by sec. 3 of the Ordinance. 

cial notice or » ^ .^ » 

without under which the charge was laid, on the same analogy as in case 

proof. 'No. 6770 P. C. Hambantota^ in which the Supreme Court set 

aside the judgment for want of evidence as to what was the 

"close season." 

On appeal by the complainant, Orenier for respondent (who 
was called upon to support the judgment) : The proclamation 
must be proved. Without proof, a Judge cannot take judicial 
notice of it. Before the passing of the Act 31 and 32 Vict. c. 37, 
a Judge at nisi prius would not take judicial notice of Royal Pro- 
clamations, Van Omeron and Dowick, 2 Camp. 44. [Stewart J. 
(citing 1 Taylor on Evidence § 5) : Royal proclamations may be 

* [but pleading should be amended and postponement granted ,. 
if necessary. See C R, Newera Eliya 266, i Lorenz 7, and C R» CralU 
30814, iii Lorenz 28.— Ed.] 
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taken notice of without proof, by the Judge, and this is a royal pro- "^ 

clamation as published in the Gazette of 6th June 1868.] Then, 
what is the necessity for this act of 1862 ? [Stewart J. Where 
the Judge's memory is at fault, it may be necessary to prove the 
fact which he is called upon to notice. 1 The notice referred to 
by Taylor, is evidently notice after due proof» as required by 
the Act. 

His Lordship gave judgment as follows: — 

Set aside and case remanded for further hearing and judgment 
to be given on the evidence. The Ordinance No. 29 of 1867, as 
provided by the 1st sec, may be brought into operation in any 
place and at such time as the Governor with the advice of the 
Executive Council shall, by Proclamation in the Government Ga- 
zette, appoint : a provision which the Supreme Court finds car- 
ried out as respects the town of Hambantotte, by a Proclamation 
dated June 2, 1868, duly made and issued by the Governor in the 
name of Her Majesty, and published in tbe Government Gazette 
of June 6th 1868. 

Such a Proclamation, Courts are bound to take judicial cogni- 
zance of, and it does not require being proved. 

*Tlie Hambantota P, C, case 6770, referred to in the judgment 
of the Magistrate is inapplicable, that being a case in which the 
requisite notification is* to be made by a Government Agent, in- 
troducing a new fact, viz. a particular time, as the close season, 
during the year, not specified in the Ordinance, whereas the Pro- 
clamation in the present case only gives effect to an existing law. 

It will be open to all parties to adduce further evidence, if so 
advised. 

set aside. 



' January f 30. 

Present : — Dias, J. 
P. C. Avishawelle, 6087. 

The defendants were charged with keeping a house for the ^ charec of 
purpose of common and promiscuous gaming, in breach of Ordi- common and 
nance No. 4 of 1841, clause 19, and were found guilty. pn miscnous 

gdming, under 

On appeal, Langenberg for appellants, cited P, C. Colombo cl. 19 of Ord. 

5400, Grenier's Rep. 1873. p. 23, and urged that the Police Court ^ ^* ^|*?' ^ 
had no jurisdiction to try and determine such a charge, without a ^i^tion o^ pci 
certificate from the Queen's Advocate. without a cer- 

DiAs J, held accordingly and quashed the proceedings. $ the Q. A. 
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— P. C.Jaffna, 11743. 

Common or The plaint was laid under the sabsection 4 of sec, 4 of 

promiscuous Ordinance No. 4 of 1841, charging the defendants with gaming in 
gaming. ^ place kept or used for common or promitcuous gaming. 

of sub- The Police Magistrate acquitted the defendants, being of opi- 

*0^-T'4^ f "^^^ ^'^*' ^^^ ^^^ sub-section applied only to public and open 
1841 ^^^ g^™>Q& which in this case had taken place in a walled build- 
ing : " the master of any gaming house is punishable under (he 
19th clause of this Ordinance, but I do not see that the other gam- 
blers can be convicted. Sub-section 4 seems to be a provision 
against extremely public and open air gaming, as, by a previous 
decision of the Supreme Court in D C. Negombo 24583, 3 £o- 
renz's Hep. p 174, a shed with low walls was held not to be 'an 
open and public place.' Hence it appears to me that the master of 
a gaming house can b^ convicted under the words in clause 19, 
' house or other place, open or enclosed,' but the other gamblers 
must escape, because they are not gambling in an open and publio 
place." 

On appeal by the complainant, Dias J. held the construction 
put upon the Ordinance by the Police Magistrate erroneous. The 
sub-section 4 contemplated two classes of places, where gaming 
might be carried on, viz. (1) any street &c. or other open and public 
place, and (2) any tavern &c. or place kept for common and pro- 
miscuous gaming. The present case fell under the second class, 
and the case fi;om 3 Lorenz, referred to by the Magistrate, would 
fall under the first class of cases provided for in the Ordinance. 
Judgment set aside and the defendants severally adjudged guilty 
and sentenced to pay a fine of Rs. 20 each. 

set aside. 



P. C. Jaffna, Lr, C. 

Public street '^^^ Police Magistrate rejected the plaint, which charged the 

in cl. 2 of defendant with having behaved in a disorderly manner in a public 

Ord. No. 4 of street at Navatkuly, in breach of Ordinance No. 4 of 1841, clause 

1141 includes 2, for the reason that the matter complained of happened in the 

all public country, and did not therefore oome under the Ordinance. 
streets, 
whether in On appeal, per DiAs J. set aside and case tent back to be pro- 

or out of ceeded with. The public street referred to in clause 2 of Or- 
towns, dinance No. 4 of 1841 takes in all public streets, whether in or 
out of towni. 

set aside^ 
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P. C. Matale, 13454. 



The defendaDts pleaded guilty to a plaint ("dated l4th Dec. Gross irregu- 
1876) which charged them, 9 persons in all, indiscriminately, larity in 
under sec. 4 of clause 4, as also under the I9th clause of Ordi- proceedmg*, 
nance No. 4 of 1841. 

The following were the notes made by the Police Magistrate 
and which were quashed by the Supreme Court on the ground of 
gross irregularity :-— 

'*14 12 1876. 1, 2 and 8 accused present, plead guilty, 
first conviction, fined Es. 10 each. One- third to complainant, B. 
S. Sinclair. 

** 10th January 1877. 4, 5, 6 and 7 present, plead guilty* 5 & 
6 convicted. 4 and 7 not previously convicted. 4 and 7 accuseds 
will pay a fine of Rs. 20 each. 6 and 6 will undergo 4 months 
hard labour each." 

On appeal by the 5th and 7th defendants against the severity 
of the punishment, Dias J. held as follows : — 

The plaint contains two counts, one under the 4th sub-section 
and the other under section 19 of the Ordinance No. 4 of 1841, 
but it does not shew which of the defendants are charged under 
the 19th tec. Under this sec, the Police Court has no jurisdiction, 
without a certificate from the Queen's Advocate, which does not ap- 
pear to liave been given. Some of the defendants have pleaded 
guilty, and only two of them have appealed, but the proceedings 
are bo grossly irregular that they must be altogether set aside. 
{^Langenberg for appellant.) 

Quashed. 



Timber Ord. 

plaint 

defective. 



P. C. Balapitiya, 48215. 

Plaint : that the defendants were on the I7th instant found in 
possession of timber belonging to Her Majesty, felled from crown ■'*-»°^^®f ^ 
land, as per annexed testimonial fof the Deputy Queen's Advo- A^A^Mkv 
cate], in breach of clause 5 of Ordinance No. 24 of 1848. 

The Police Magistrate found the accused guilty, but on appeal, 
per DiAS J: — Set aside and proceedings quashed. The plaint is 
substantially bad, in that it does not set out that the defendnnts 
had possession of the timber, knowing the same to have been felled 
on, or removed from, any crown land, contrary to the provisions 
of the Ordinance. 

set aside^ 
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— P. C. Kalntai-a, 56916. 

Under the The complainant, a baker, charged defendants who were 

arrack Ord. arrack renters, with having refused to sell two gallons of toddy, 

cl.26and;i7, in breach of cc. 26 and 27 of Ordinance No. 10 of 1844. 
licensee is mi t» i 

not bound to ^^^^ Polict Magistrate, holding that tiie defendants were bound 

sell toddy^ to s^H spirits, and not toddy, which was not a spirit, rejected the 
which is not plaint as disclosing no oflTence. 

spin . Q^ appeal {Langenberg for appellant). 

Affirmed. 



P. C. Mullattivu, 9083. 

A charge for Set aside and defendant acquitted. This is a charge against 

false infor- the defendant under clause 166 of Ordinance No, 1 1 1868, for giv- 

™**'*^"» K*" ^"^ ^*'^® infornoation to a Justice of the Peace. The alleged false 

d f "f J information is contained in an affidavit which the defendant swore 

^ ' against the present complainant and others, charging them with 

cattle stealing. When the defendant made that charge, he seems 

to have acted in perfect good faith, and this seems to be also the 

opinion of the Magistrate, who, however, convicts the defendant 

apparently on the ground that the defendant had persevered in 

his charge after the accused parties had conclusively established 

their right to the cattle. The Supreme Court thinks that this 

circumstance should not have been allowed to influence the 

Magistrate in deciding the case. Per Dias, J. 



P. C. Colombo, 2424. 

Under cl. 26 - The charge was made under the 26th clause of Ordinance 
of arrack Ord. No. 10 of 1844, in that defendant sold 1 bottle of arrack for 57 

a P. M. may cents, instead of 39 cents., which were all he could demand under 

not inflict ijig ,i^j^,,a^^ 

imprison- 
ment, unless The Police Magistrate convicted the accused and sentenced 
•the plaint him to pay a flne of Rs. 50, and be imprisoned at hard labour for 

recited the three months. 

Ord. » of ^^ appeal Grenier for appellant, contended that it was not 

1869. competent for the Police Magistrate to inflict imprisonment under 
the 26th clause. True the Ordinance No. 8 of 1 869 augmented the 
^ punishment in such cases, but the plaint did not recite that 
Ordinance. P. C. Colombo 1922 & 1783, 30th November 1876. 
[Dias J. the judgments you cite appear to me to be too technicalj 
However that might be, on the merits, the sentence was clearly 
excessive. The defendant was not the actual licensee, but only a 
servant who had acted under instructions from his employers. 

Modified, by sentence of imprisonment being remitted. 
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February^ 1 . 
Present : — Stewart, A. C. J. and Dias, J. 

0. R. Colombo, 108961. 

PlaintifF moved for, aod obtained on the 16ih August, a notice In a claim in 
on the claimants in execution, to appear before the Court and execution, 
establish their claim to certain moveable property which had been the judgment 
seized under the above writ. creditor 

should 68- 

When the matter was inquired into, the Commissioner, in the tablished the 
absenceof one of the claimants, ordered the hackery (claimed by title of his 
the absentee) to be sold. debtor in a 

On appeal against this orden {^Browne for appellant), the ^ 
Supreme Court set it aside, in these terms : — The application of the 
plain tifl of the 15th August, 1876, was irregular. The claimant 
having duly made his claim and given security, the plaintiff should 
proceed by action to establish the right of his execution debtor to 
the property in dispute. 



Feb. 2. 



February, 2. 
Present :— -Stewart, A. C. J. and Dias, J. 

P. C. Kandy 5347. 

This was a charge under cU 15 ofOrd. No. 14 of 1867, The Director 

in that the defendant had demanded and taken toll from two carts of P. W, D. 

belonging to Mr. lieed, Contractor of Roads. is a "Super- 

intending 
The Police Magistrate acquitted the defendant, on the ground Officer." 

that the permit to pass the two carts free of toll was not in within the 

accordance with clause 7 of the Ordinance, which required a meaning of 

certificate (of their haviug been employed on a road or other work ^^^ 7 of Ord. 

within 10 miles of the toll station), from the hands of the officer ^^ ^^ 1867. 

superintending the work, whereas in the present case it was from 

Mr, Mosse, the Director of Public Works, and profeised to be a 

general order to pass all *' carts employed*' (t. e. whether really 

or not) within 10 miles. 

On appeal, Langenberg for appellant, contended that the 
Director of Public Works was a superintending officer within the 
meaning of the Ordinance, and that his certificate was quite suffi- 
cient, and cited P. C. Nuwera Eliya 9700, 29 Feb. 1876, and 
P. C. Colombo 6429, Grenier p. 39, 1873. 

The judgment was set aside and defendant adjudged to pay 
a fine often rupees, and per Stewart J; — 

The evidence establishes that the carts referred to were being 
employed on work connected with the repair of a public road within 
one mile of the toll station, of which the defendant is the toll-keeper* 
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"^ It appears to the Supreme Court that the Director of Public 

Works, an officer at the head of bis departmeut, having the general 
superinteudeDce of all public works in the Island, must be taken to 
come within the description of officer mentioned in sec. 7 of 
the Ordinance No. 14 of 1867. See Grenier's Rep. 1873, pt. 1, p. 
39, P. C. Colombo 6429, in which it was held that a certificate 
from the Provincial Assistant of the Public Works Department at 
Colombo was sufficient to exempt from toll a Contractor carrying 
on works at Hendella. See also Gren. Rept. 1876, pt. 1, p. 13. 
F. C. Nuwera Eliya 9700, where the decision of the Police Magis- 
trate, holding that indisputable authority was given to the document 
(certificate), bj the signature of Mr. Mosse, who is of course super- 
intending officer of all public works in this Island, was affirmed by 
the Appellate Court. 



C. R. Colombo, 110968. 

Where the The plaintiffs sold at a public auction, among other things, 

articles sold j \ boxes of cigars to the defendant, who denied his liability to pay 

^fh Vtli ^^^ **^® ^™® ^" these special pleas, ( 1 ) that he was in error of the 

could not be ^"^^^^7 of the cigars sold, and (2) that they were so bad that they 

put to the use could not be put to the use they were manifestly bought for. 

they were It appeared from the evidence that the cigars in question were 

manifestly g^jj j^ boxes, not opened , and were described by the plaintiff as good. 

bought for, \ ^ r o 

held that the On appeal against the finding of the Commissioner CBoake), 

vendor could who gave judgment for plaintiffs, on the principle of caveat emptor^ 
not recover, Z?rofi?we for appellant : Error in quality vitiates sale, \ Fothier 

unless he ^^j Oblig. 12, Vanderlinden p. 228 ; moreover, the articles sold were 
shewed that g^ ^^^ ^^^^^^ thty con Id not be put to the use they were manifestly 

reasonably ^^"g^^ ^^^^ Vanderlinden p. 238, sec. x, Domat's Civil Law, Bk. i, 
answered the ^^^' ^* ^^^' ^^' §^ * 9\X{.'h defects will vitiate the sale at render 

description things altogether unfit for the use for which they are brought. 

given at the •pbe Supreme Court set aside the judgment and remitted the 

^^ ^* case for evidence in these terms : The proof, so far as it has gone, 

shews that the cigars sold were worthless, and unless the plaintiffs 

can shew that they reasonably answered the description given at 

the sale, they will not be entitled to recover, per Dias J. 



C. R. Kalutara, 35368. 

Plaintiff sued the Defendant on the following ^* Pro note :"— 

No particular " \ Suban Appoo do hereby declare to have borrowed and 

isT u^isTte^to **^^®^^®^ ^^^^ ^- ^- ^^^ ®"™ ^^ ^- ^'*» ^° condition to pay and 
^coMtitnte^a B^^^^ the same within one year from the date hereof. In default, 
pro. note, if it it is agreed to pay and settle the same with interest thereon 
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(g 25 o/o per annum for the months and years that may elapse contain a pro- 

IVom them." " ""jj^t^ P«y ^ 

certain sum of 

The Commissioner, without hearing evidence, nonsuited the mone^ uncon- 
plaintiff, observing that, inasmuch as there was a clause to pay ditionally. 
interest at an a«;reed rate on the non-payment of the note at due 
date, the stamps attached, viz 10 cts., should have been for an 
agreement. 

On appeal, per Stewart, J., no particiilar form of words is 
requisite to constitute a pro. note, if it contain a promise to pay a 
certain sum of money unconditionally. The undertaking to pay 
interest at a stipulated rate docs not in itself change the character 
of the document. Set aside and case remanded for hearing. 



C. R. Matara, 30252. 

On an action on a bond which stipulated payment of 32 per Where judg- 

cent, judgment had been entered on the llth February 1875 for ment was 

the principal and interest at 12 o/o, which the defendant paid, entered for 

filing of record a receipt, dated 26th April 1875, from the plaintiff, principal and 

**in full settlement of the principal, interest and costs due in the ^"^^^'■^stat 12 
• 1 ^ ,» r r » pgj. cent, on 

said case. * • j L* u 

« v€»o^. ^ j^^j^^ which 

On the 20th July 1876, plaintiff moved for a notice on the stipulated 

defendant to shew cause why he should not pay the balance interest at 32 

interest stipulated on the bond, the Supreme Court having held P^ ^®"V *^ 

any rate of interest to be recoverable.* *"® plaintifl 

•^ granted a 

The Commissioner allowed the motion, and on its being receipt to 
argued, ordered 20 per cent, the balance of interest to be paid. defendant in 

These proceedings were set aside on appeal as irregular, and „,ent of his 
per DiAS, J : — The Commissioner had no right to make the order claim, as de- 
appealed from. On the llth February 1875, judgment was creed, it was 
entered again:<t defendant for principal with interest at \2 o/o, held irregular 
and on the 26th April 1875, the defendant makes a full payment to subse- 
to the plaintiffs proctor of the amount of the judgment. This is a QJ^^ntly order 
final s-ettlement of the judgment, and all subsequent proceedings f*u^u^i°^^° 
are irregular. Tnteresttwhen 

^ ^ «• . ^. «^ the question 

C. R. Matale, 34526, , of interest 

In an action for the recovery of the value of certain jewels, ^^ authori- 
entrusted to the defendant and which he unlawfully detained and settled Ii 
would not produce, Stewart, J. on appeal, entered up judgment favour of the 
for the amount claimed, holding inter alia, that where a party position that 
ditl not produce property proved to be in his possession, the law any stipulat- 
raised a strong presumption in favour of the opposite party. ed rate was 

Langenberg for appellant, Dornhorst for respondent. 

*% its judgmont, dated 8th July 1875, in Z). C, Colombo 63436, 
Caylcy, J. dissent iente^l^D. 
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~ P. C. Colombo, 2925. 

Under the Defendants, who were hotel keepers and licensed " to sell in- 

licensing Or- toxicating liquor to be consumed on the premises," were charged 
1873°aU- ^^^^ having sold 25 cts. worth of gin, and having allowed it to 

cense to sell !>© removed for consumption lo a place other than that allowed 

liquor to be ^7 *^Q license, in breach of Ord, No. 7 of 1873 cl. 10, and Ord. 
consumed on No. 22 of 1873 cl. 9. 
the premises x_ 

includes a li- "^^^ P* ^- (Ellis), was of opinion that, as cc. 13 and 14 

cense to sell attached penalties to the sale of liquor (to be consumed on the 

liquor to be premises) bj a person who holds a 25 Rupees license, but attached 
consumed off no penalty to the sale of liquor (not to be consumed on the pre- 
the premises, miges) by a man holding a 50 Rupees license, the defendants were 
entitled to an acquittal. 

On appeal against the acquittal, Dornhorst for respondent, 
(being called upon), cited P. C. Kandy 25, July 8th 1875. which 
was as follows :— 

The license to sell liquor to be consumed on the premises, for 
which a duty of Rs. 50 is payable, covers the sale of liquor for 
consumption off the premises, for which only Rs, 25 is payable. 
The defendant has committed no breach of the lOth'Cl., and it is 
clear from cl. 13 that, though it is made an offence to drink liquor 
on the premises when the -seller is not licensed to sell liquor to 
be so drunk on the premises, the converse is not provided for. 
Per Morgan, C. J. 

Affirmed, per Stewaut J., citing P. C. Kandy 25. 



February, 3. 
Present: — IIackett, C. J. Stewart, J., and Dias, J. 

The Hon'ble Sir William Hackett produces in Court a war- 
rant under the hand and Colonial Seal of His Excellency, the 
Hon'ble Arthur N. Birch, Companion of the Most Distinguished 
Order of Saint Michael and Saint George, Lieutenant Governor 
in and over the Island of Ceylon, with the Dependencies thereof, 
dated at Newera Eliya, the 2nd February instant, appointing 
him, the said Sir William Hackett, Kt., Barrister-at-law, to be 
Chief Justice of the Island of Ceylon. 

The said warrant is read and filed. 

The said Sir William Hackett thereupon takes the oath of 
Office and of Allegiance in such manner and form as the same 
are by law. appointed to be taken or made, uhich oaths were 
administered by the Hon'ble the Senior Puisne Justice. 
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PiHisent: — Hackett, C. J. and Stewart, J. 

C. R. Mallakam, 7159. 

This was a claim for the recovery of Rs. 55, balance due Against an 
upon a dowry deed, dated 3rd December 1 858, and the plaintiflfs action upon a 
alleged that, in lieu of the interest due thereon, they had been deed, pre- 
put in possession of certain land by 2nd defendant's deceased scription will 
husband, under a verbal agreement that they were to take the not avail, if, in 

profits thereof. ^T.'jf'T' 

'^ est, there has 

The defendant denied plaintiflF's possession of the land in been enjoy- 

question, and pleaded, inter alia, prescription, which the Com- ment of lands, 

missioner (Hopkins) upheld, being of opinion that the verbal ^^^'^ though 

agre<^ment was bad in law, as opposed to cl. 2 of Ord. 7 of 1840, ^^^^^ * ^"^' 

and he nonsuited the Plaintiff, without hearing their evidence. ^uiV^!!^ ^T' 

' ° bal agree - 

On appeal, the Supreme Court set aside the judgment and ment. 
remitted the case for evidence on the alleged occupation and 
enjoyment. Such evidence, if satisfactory would bring the case 
within the 7th cl. of Ord. No. 8 of 1834, and shew that the debt 
was still unpaid. Per Haokett, C. J. 

C. R. Galle, 52408. 

After the filing of the answer, plaintiff moved for a notice In a C. R. 
on the defendants to file in the case any documentary, evidence case, it is not 
they might have in their possession, and that, failing to produce necessary to 

the same in time, they might be barred from doing so on the trial fi^®» before 
jj^y trial, the do- 

' . cuments in- 

The Commissioner allowed the motion, and in due course tended to be 

ruled (^3rd Oct.) that the defendants, not having acceded to the put in evi- 
raotion, were barred from filing the documents on the trial day. dence, but 
This order he confirmed on the trial day itself, by rejecting not ^^}y *^ ^^ * 
merely the original documents tendered on behalf of the defen- ^w' of them, 
dants, but also the secondary evidence of their" contents, and, 
deciding the case on the parol evidence adduced by them on other 
points, entered up judgment for plaintiff. 

On appeal, Z/a//arrf for appellant;— Under cl. 91 of Ordi- 
nance No. 11 of 1868 no appeal lies from an interlocutory 
order, so that this appeal is against the interlocutory order 
of 3rd October as well as against the final judgment. 
There is no provision in Ord. No. 9 of 1859 to bar the produc- 
tion of documents at the trial which had not been filed before. 
The 14th cl. of that Ordinance only provides for h lisi of the 
documentary evidence to be handed in with the answer, and, even 
if this be not complied with, the Commissioner has the power to 
admit the documents tendered. 
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"^ The Supreme Court set aside the judgment and remanded 

the case for furtlier hearing, defendant being allowed to put in 
receipts to prove payment. 



C. R, Kandj, 2855. 

A mere as- Defendant denied plain tifiTt title to the land, the gi'ound 

sertion of title share of which he claimed, and on the admission of the plaintiff 
to land, with- that the land was worth about lis. 1,000, the Commissioner ordered 
out prima ^^^^ ^j^^ g^^j^ ^^ abate for want of jurisdiction. 

facie proof, *' 

will not oust On appeal, Ramanathan for appellant, cited C, Ri Colombo 

thejurisdic- 35113, 3 Loreuz 107." a mere assertion of title, without prima 

tion of a C. facie proof, will not oust jurisdi^ction. 

Per Stewart, J : — Set aside and remanded for further hear- 
ing. The Commissioner should make further inquiry in order to 
ascertain whether the objection to plaintiff's title is bona fide, or a 
groundless assertion merely put forward to defeat the plaintifTs 
claim. Costs to abide result. 



February, 13. 

Present ;— Hackett, C- J- Stewart, J. and Dias, J. 

C R. Batiicaloa 7408. 

Meerwald's The defendant (Mr. Meerwald), late Secretary of the Batri- 

case. caloa District Court, was sued as such by the Queen's A(lvoc:ite, on 
Liability of behalf of the Crown, for Rs. 5, being stamp moneys recovered in a 
the Secretary Crown suit wherein the Crown obtained judgment, and which it was 
of the Court contended should have been paid to the Chief Commissioner of 
o monies re- g^^j^p^^ jjuj was not. It was proved that the D. Q. A. having re- 
in Crown ceived the Rs. 5, as stamp money in the Crown suit in question, 
suits, under P^id it to defendant. 

Ord. No. IN The defence Pet up by defendant's answer was that, by a cer- 

of 1861. tain distribution of work in the District Court of Batticaloa, the 
then Head Clerk, Mr. Do Niese (since convicted of embezzlement^, 
was entrusted with the conduct of all money transactions, and 
accordingly the amount in suit ^\as paid into his hands, and 
received by him, for the purpose of forwarding the same to the 
Commiesioner of Stamps. No evidence was however called in 
support of this defence. 

The transaction in question, having taken place before the 
passing of the present Stamp Ordinance of 1871, was admitted to 
be governed by the old Ordinance, No. 11 of 1861. In part ii of 
the schedule to that Ordinance (the portion referring to District 
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Court suits), it is directed that stamp monies, such as those in the "" 

])resent case, should be paid " to the Commissioner of Stamps or to 
the Secretary, for and on behalf of such Commissioner," thus 
rendering it the Secretary's duty to remit monies, so received, tx) the 
Commissioner. 

Judgment was given for plaintiff, but on appeal, the Supreme 
Court, while observing that the duty of the defendant was pre- 
scribed by Ordinance, and that judgment was rightly entered for 
plaintiff, in the absence of any evidence for the defendant, granted 
a second hearing of the case, on a satisfactory affidavit being ten- 
dered by delendant. 

On this occasion, the then Commissioner (Mr. Worth ington) 
stated on oath that no departmental order issued from him, delegat- 
ing the duties of the defendant to De Niese, though the evidence of 
the Court officers, including a few proctors, who were called, i*hewed 
that very generally it was De Niese who received the moneys paid 
into Court. 

9 

Tlie Commissioner (Atherton) held that the amount claimed 
by the Crown was paid into Court, that it was the duty of the 
defendant, under Ord. No. 11 of 1861, as Secretary of the Court, 
to pay such sum to the Commissioner of Stamps, that he failed to 
do so, and that there was no departmental order transferring his 
duties to the clerk De Neise, and entered up judgment as prayed. 

On appeal, Grenier appeared for appellant : Onus lay on 
the phiintiff to shew payment to the Secretary and the Secretary 
only. This has not been done. The evidence shows a well under- 
stooil arrauL^einent in the Court that De Niese, and not defendant 
was to receive the monies. Defentlant ought not to be held respon- 
sible for another man's defalcatious. Is the Secretary liable for 
anything more than he actually received ? The entries on the 
reverse side of the motion paper sliew that Do Niese received the 
Ks. 5 in question, and the defendant the fiscal's sclioilule money 
only. Tlie Fihscars Ordinance No. 4 of 1867, sec. 16, cl. 2 makes it 
imperaiive on the Secretary to merely see that no processes issued 
from hift Court without the schedule being properly stamped. Ho 
cannot be held liable under a strict construclion of the Stamp 
Ordinance. 

Ferdinands contra : The case was sent back on a former 
occasion mainly for the departmental order which was alleged to 
distribute the work among the officers of the Court, There is 
nothing in it to exonerate the Secretaiy from his duties. Even if 
such an order existed, it would be no defence at all, being opposed 
to the Ordinance. But payment was in fact made to the Secretary 
himself, for on the back of the motion of the D. Q. A. ^ there is the 
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— handwriting of the Secretary ordering 10 shillings to be sent to the 

Commissioner. fDiAs J. The Secretary virtually came in con.tact 
with the money.1 His liability under the Ordinance is therefore 
clear. 

Affirmed- 



C. R. Colombo, 1648. 

Procedure This was a plaint for damages brought against the Govern- 

"f 1 '^ 5) r'^ ment Agent and 4 others, for wrongful seizure of certain moveables 

^O r ^ ^^^ belonging to the plaintiff, who, it was alleged, had improperly refused 

House rate *^ P'^^ ^^^" ^' appeared that plaintiff's village Ampatalenpaletta 

and capita- ^^^^ ^®®" proclaimed under cl. 10 of Ord. No. 16 of 1865, that the 

lion tax. Government Agent had fixed the amount which each male over 18 

years was to pay, that notices to this effect were distributed, that 

the Mudaliyar was furnished with receipts and directed to collect 

the respective sums, and that on plaintiff refusing to pay the tax, 

the Government Aj^ent authorised the seizure of his property and 

had it advertised, but the sale thereof was stayed, in obedience to 

an injunction, which plaintiff had obtained frdm the Court of 

' Requests. 

The Con>(nissioner (^oa/e^) held that the Government Agent 
ought to have proceeded under cl. 27, which required the interven- 
tion of a Police Court to recover the sum due, and gave nominal 
damages for 5 cents. 

On appeal, Ferdinands for defendant and appellant, contended 
that the proceedings were perfectly regular under cl. 41, but their 
lo/dships (without hearing Grenier for respondent) affirmed the 
judgment, being of opinion that cl. 41 contemplated a house rate, 
and could not apply to what was in the nature of a capitation tax. 

Affirmed, 

[The question whether Courts of Requests had power to issue 
an injunction was not argued, as not being in issue.] 



P. C. Matale, 12973. 

In a plaint Plaint :— that defendant did on the 20thJuly 1876, wilfully 

for false in- give false information to Mr. Williams, J. P. with intent to sup- 
formation, it pQ,,|; a false accusation, in that she did on the said day wilfully 
IS sufficient if ^jj^j falsely charge the complainant and two others T. B. and P. B. 
the falsTin- ^^^^ forgery, in breach of cl. 166 of Ord. No. 11 of 1868. 
foraiatioin On appeal against a conviction, Grenier for appellant {Dorn^ 

is laid out, horst with him) : where the information impugned is alleged to 
be false as a whole, the proper course is to proceed under au 
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Indictment for perjury. Grenier's Hep. 1S74, pp. 59 and 77 ; — 

moreover the false information is not fully laid out in the plaint, 
ib. p. 4. Proceedings therefore must be quashed, f The Chief 
Justice : The cases you cite are different from the present case, 
wherein the nature of the false information appears in the words 
"in that she did" &c.] Even that is not sufficient, the particulars 
of the forgery must be laid out, [DiAS, J. your substantial rights 
have not been prejudiced by this omission. J On the merits the 
case must be set aside. The circumstances connected with it do 
not warrant a sentence of 3 months' hard labour and a fine of 
Rs. 50. 

Affirmed, but punishment reduced to a fine only of Rs, 25. 



P. C. Puttalam, 8145. 

Set aside and case remanded for hearing. The preliminary Examination 
examination under sec. 2 of Ord. No 18 of 1871 is a proceeding under sec. of 
only with regard to the refusal or allowance of process. Here, Ord. 18 of 
process having already issued, and the case having been fixed for 1871, 
hearing, the trial should proceed in due course. 



P. C. Anuradhapura, 8830. 

The defendants wore found guilty of unlawfully felling and Timber Or- 
otherwise destroying some trees standing in the crown forest &c. dinwice. 
iu breach of cl. 5 of Ord. No. 24 of 1848 and 4 o^ 18G4. l.Plaiutmust 

On appeal {Langenherg for appellant), the proceedings were the kind of 
quashed, and per 8tewart, J. the plaint is defective, in that it does trees felled, 
not set out the kind of trees felled. The evidence goes to establish 2. Clearing a 
that the defendants, or some of them, cleared portions of a chena. chena is not 
Bui clearing a chena, which in this case consisted chiefly of low ^" itself an 
jungle, is iu itself not an offence under the Ord. No. 2*4 of 1848. ^^^jI^'^Q^^jf''^ 
If timber trees of the description comprised in that Ordinance ^^„ 
were felled, the plaint should have so specified the trees as to shew 
that they came within the Ordinance. 



P, C. Mallakam, 5810. 

Set aside as to the fine imposed on the complainant. He Contempt of 
should have been allowed, as required by sec. 106 of Ord. No. Court. 
11 of 1868 to shew cause why he should not be fined. We do 
not consider that calling upon Iiim to shew c^use immediately 
alter the dismissal of the plaint, was allowing him the requisite 
opportunity. He should have been allowed, unless he dispensed 
with further time, at least until the next day to make Jiis 
defence. Per Stewart, J. 
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— February, 16. 

Present : — Hackett, C. J. Stewart, J. and DiAS, J. 

C. R. Colombo. 109046. 

The jurisdic- Plainiifl, as Manager of the Gas and Water Company, sued the 

tion of a C. defendant for Ks, 82.64, balance found to be duo on the following 

B. will not account i— 
b(j oiistcMl by 



the mere set 1 875, 1 1 Oct. 

ting up of a 

clanu in re- To balance on Gas fittings Us. 356-64. 

convention in „ Cias a/c. due till May ,, 44*54, 

excess of „ Workninnsliij) removing 
£ 1 0, not even Ci as flttin^s from II in- 
where such due Teuij.le. . . ), 15*82. 
claim is be- 



1875, 11 Oct. 

Value of Gas fittings 
removed to the Works Rs. 334*41. 



Balance due „ 82*64. 



Rs. 41705. 



lieved by the Rs. 417*05. 

Commis- 
sioner to be 
bona fide ; The defendant denied to be indebted as alleged, but stated that 

but he should plaintiff was indebled to the defendant in a sum far in excess of 
make an in- the jurisdiction of the Court, consequent on the removal of the Gas 
cidental in- fittings. 

defendant's I' appeared thnt defendant, as Director of a Hindu Temple, 

case, and had agreed with the plaintiff to have it fitted up with Gas, and to 
then adjudi- pay the expenses of the fittings, etc., (duly assessed beforehand at 
cate upon the Rs. 715.35) by instalments. The plaintiff alleged that as the 
claim of the (jefenj^nj \^^(\ failed to pay the iuj^talmeuts, he was obliged, in 
plaintin. terms of the agreement, to remove the Gas fittings, and to credit the 

defendant with their deteriorated value. 

On the other hand, it was contended for the defendant that the 
deterioration was not so great as alleged, and that even if a per- 
centage was allowed for the deterioration, his claim against the 
Company would he beyond the jurisdiction of the Court. No evi- 
dence, however, was called to rebut that of the plaintiff. Defen- 
dant had been merely examined, and he put in the correspondence 
which had passed between him and the plaintiff, from which he 
argued that the charge made against him for the consumption of the 
gas was not due as alleged, because, owing to the negligent fitting 
up of the lamps, of which he had repeatedly complained to the 
plaintiff, gas had escaped, without being actually burnt. 

The Commissioner ( Boake) held that the defendant bad made 
out a prima facie case in favour of his claim, and *' dismissed the 
suit" for want of jurisdiction. 

On appeal, Langenherg for appellant : There is no claim in 
reconvention actually made by the defendant. The amount in suit 
being clenrly within the jurisdiction of the Couyt, it ought to have 
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given judgment for plaintiff on his evidence. Plaintiff ought not *" 

to wait till defendaDt chooses to bring an action in the District 
Court. Supposing he does not institute it, is plaintiff to go without 
his remedy P The proper course is to enter up judgment for 
plaintiff aud to leave the defendant to have his remedy in the Dis- 
trict Court. 

Ramanathan for respondent : True the defendant does not 
make a substantial claim in his pleadings, but the pleadings ought to 
he read with his examination (C. "R^Kandy 51530, 8th December 
1864). When so read, his claim determines itself in an amount, 
which at once throws him out of Court. As defendant could 
not recover in the Court of Requests all that was due to him, 
without going to a superior Court, he was not bound to go into 
his case, standing as he did on his right to carry his claim to the 
superior Court ; nor indeed could the Inferior Court entertain any 
evidence in support of his claim, for then that Court would 
assume to itself the power of deciding upon the question of alleged 
negligence and deterioration of value, and thus would materially 
prejudice the rights of the defendant, if he went before the 
District Court to bare the same issues tried. Ho need only show 
his claim to be bona fide, and this the Commissioner expressly 
holds he has done. 

Judgment was reserved and delivered this day, as follows :— - 

It appears to us that the claim of the plaintiff is one cognizable 
by the Court of Requests, and accordingly the case is remanded 
for further hearing and decision. The case C. R. Colombo 
85113, 3 Lorenz 107, quoted in the judgment of the Com- 
missioner, is not in point. That was an action for use and 
occupation of land, where it was held that the mere assertion 
of title, though the premises be over <£10 in value, does not 
oust the jurisdiction of the Court of Requests. But the Commis- 
sioner argues " that it is manifest that, if mere assertion of title t 
will not oust the jurisdiction, prima facie proof of title wilt &c.'* 
We agree in this view, so far as title to land is involved, inasmuch 
as where the ownership is bona fide disputed, if the land really 
belongs to the defendant, the claim, whether it be for rent, use 
and occupation, or anything else founded on ownership, must 
necessarily fail. And moreover, in such cases, it is within the 
power of the plaintiff, his title being disputed, to sue the defendant 
before the District Court. 

By sec. 81 of the Ord, No. 11 of 1868, Courts of Requests 
have " cognizance and full power to hear and determine all actions 
in which the debt, damage or demand shall not exceed ten pounds." 

In the present case the claim of the plaintiff is undoubtedly 
within the cognisance of the Court of Requests, and to permit the 
defendant, by questioning an item exceeding Rs. 100 in theaccount^ 
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— to oust the jurisdiction of the Court, would in effect be to leave the 

plaintiff, if not entirely without remedy, in a very embarassing 
situation, driving him to the District Court to recover, it may be, 
only a few shillings, there being no mode of procedure provided, by 
which he could compel the defendant to institute an action in the 
higher Court for the amount alleged to be due to him. 

The judgment of the Court of Requests will not of course 
operate as an estoppel in respect of any suit the defendant may 
bring in the District Court for any claim above Rs. 100. But it 
will be competent for the Commissioner to make such incidental 
enquiry in regard to the item already referred to as may be neces- 
sary to enable him to adjudicate upon the claim of the plaintiff. 
Costs to abide result. Per Stewart, J.* 

Set aside. 



D. C. Badulla, 601. 

A widower The mother of the deceased applied for letters of adminis- 

hat a prefer- tration, but was opposed by the bina married widower and the 
ent right over deceased's first cousin of full blood, 

the adminis- "^^^ ^' *'^« (Clibson) decided that the applicant's claim should 

tration of his have precedence. 

deceaied Qj^ appeal, (Langenberg for appellant), this finding was set 

wite 8 estate, ^^g^^ j^^ ^^^ following terms : — 

The Rules and Orders, which are of general application, 
evidently regard (see sec. 4 c. 6^ the widower as having a preferent 
right over all others to the administration of his deceased wife's 
elects. 

It may be that formerly, in Kandyan Districts, owing to a 
Beena husband being liable to be discarded at any moment by his 
wife, the right of such a husband was deemed inferior to that of 
near relatives of the deceased wife. But in the present case, the 
first opponent was legally married to the deceased, the marriage 
being duly registered, and consequently as indissolubly allied as 
other married persons. 

Further it is alleged that the deceased 'left a minor adopted 
child, who is in the charge and custody of the appellant. 

Under these circumstances, without being understood to 
express an opinion as to the validity or otherwise of the alleged 
adoption, it appears to us that administration should be granted 
to the husband of the deceased ; and it is accordingly ordered that 
letters of administration do issue to him, on his complying with 
the requisite preliminaries. Per Stewart, J. 

* See Smart vs. Wolf, 3 T. R, 343 : wherever iurisdiction vests 
as to the principal question, it applies to all incidental pointi connected 
with it, per Ashhuest, J.—- EId. 
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t>. C.Colombo 64163, 



Plaintiff having been allowed to join the Fiscal as one of It is not tac- 
tile defendants in the case, his proctor made the necessary amend- P^^u^i^i'^ 
ment on the face of the libel already filed. On the trial day, when p^Q^to^^^^ 
all parties were ready, the District Judge ordered the case to be ^y^^ authority 
struck off the roll, and the plaintiff's proctor to pay the costs of ^f ^he Judge 
the day ''for the unauthorised tampering with the libel." makes an 

On appeal, {Browne for appellant), this order was set aside and ^^^ j^g f^^^ 
case sent back to bo proceeded with. The Supreme Court could 
not agree with the learned District Judge in the view he took 
of the proctor's conduct in the alteration of the libel. What he 
did with the libel was fully authorised by the order of the Srd 
June 187S. Per Dias, J. 



D. C, Jaffna 3396. 

Plaintiff, under bis writ of execution, purchased defendant*s A Judgment 
land for Rs, 1000, and was given credit by the Fiscal for the full creditor who 
amount of the judgment debt, viz. Rs. 439. Before the time became pur- 
arrived for the payment of the balance purchase money, chaser, under 
the defendant became indebted to the plaintiff upon a pro- /jeiemiant's 
missory note, in respect of which plaintiff, with defendant's property is 
consent, moved the Court, on the 7th July 1876, to be allowed fur* entitlta to 
ther credit for the amount of the promissory note (viz. Rs. 426) on credit not 
the unpaid balance. The District Judge allowed this motion and merely for 
ordered the Fiscal to give credit to plaintiff as prayed. But the ^^^ amount 
Fiscal objected to this course on tM ground that, if additional ^^^ h^J] 
credit were given, the class of the case would be raised from the f^ anv oth^ 
second to the third, and would render additional stamps necess- m^ount that 
ary ; moreover he was bound to give credit only for the amount may be ad- 
mentioned in the writ aud nothing more. mitted to be 

The Court thereupon called the Fiscal's attention to sec. 58 ' 

of the Fiscal's Ordinance (No. 4 of 1867), and made an endorse- 
ment on the back of the writ, directing the Fiscal to give credit to 
the plaintiff for the further sum of Rs. 426 due upon the promis- 
sory note. 

The Fiscal however did not see the application of the section 
cited, but, by his letter, suggested to the Court that the plaintiff 
should deposit the money due on the purchase, and then draw the 
amount of the claim from the Government Agentt on the usual 
order of Court. 

The District Judge did not think it necessary to act on the 
suggestion, but merely ordered the parties to be noticed. 
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"^ Nothing having been done for some time, the Fiscal again wroter 

to the District Judge applying for a re-issue of the writ, in order 
to fix the resale of the property, with a view to recover the ba- 
lance purchase money due from the plaintiff The District Judge 
allowed the application, against which order, plaintiff appealed. 

Per Stewart J. Set aside. The plaintiff was entitled to 
credit for the full amount of the promissory note, and the Dis- 
trict Judge should have enforced his order of the 7 th of July 1876. 
{Ferdinands for appellant). 



D. C.Kalutara 29947. 

Where all the "^he plaintiff in this case, as one of the heirs in possession of 

heirs at law the property of the deceased, sued the defendant for the recoveiy 
appear to of an amount due upon a bond in favour of the said deceased. 

asmt'^it is not "^^^ defendant pleaded that there were other heirs to the pro- 

necessary to V^^^Jy ^ ^^® of whom he alleged he had made a part payment, and 
take out let- brought into Court the balance said to be due. 

*®" ^^?f r* Plaintiff admitted that the deceased creditor left two other 

them to re- ^^^'"^ besides himself, and stated that the deceased Cbefore hi» 
cover a debt death) had authorised him by deed to attend to his affairs gener- 
due to the in- ally^ and to administer to his estate. 

testate. ipj^g other heirs intervened and became co-plaintiffs. The 

D. J., finding the Estate *' to be of value," struck the case off tha 
trial roll and ordered plaintiff, if so advised, to take out letters of 
administration within 30 days ; in default of such action, nonsuit 
to be entered. « 

On appeal, this was set aside, on the ground that all the heirs 
at law appeared to be parties to the record and could give 
defendant a valid discharge. ( Grenier for appellant, Langenberg 
for respondent.) 



D. C. Jaffna, 4946. 

A motion for Plaintiff moved for and obtained provisional judgment, on the 

prov. judg- 25th October, though the defendant contended that the summons 

ment must be praying for it, having been made returnable on the day previous 

made on the ^^\^q 24th October), it was irregular for plaintiiff to make his 

returnable motion, on the 25th, and that if he were allowed to do so, he (the 

s^moM <^f®°d*°*) ^^^ entitled to oppose the motion on certain (technical) 

grounds which he specified. 

The D. J. ruled that as defendant did not appear on the 
returnable day of the summons, his opposition came too late. 
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On appeal, Langenherg for appellant, referred to the practice 
of the DlBtrict Court of Colombo : a formal motion was necessary 
on the returnable day, at the close of which, the defendant's name 
would be called, and if he appeared and had cause to shew, he 
would have an opportunity of doing so on the following or any other 
day, when the motion came up before the judge for discussion. 
It did not appear that such a formal motion was made, or that the 
defendant's name was called. 

Per DiAS J., order set aside. Plaintiff having failed to make 
his motion on the 24th, the defendant was in time on the 26th, 
when the motion was in point of fact made. 

D. C. Galle, 40256. 

Plaintiff filed his libel with affidavits, as required by the first Requisites for 

clause in the Schedule of Ord. No. 15 of 1856, and moved for a obtaining a 

warrant of arrest. It was allowed. warrant of ar- 

rest, under el. 
Defendant thereupon entered appearance, and moved that the i of the Sch. 

warrant be recalled on the ground of insufficiency of the affidavits of Ord. 15 of 

filed with the libel. 1856. 

On the motion being argued, it was contended for defendant 
that it was not sufficient to state that *' the defendant was about 
to leave the Island," but that circumstances in regard to it must be 
mentioned, and that in expressing the belief of the " probable 
cause," the reasons which induced that belief must be detailed. 

The D. J. held accordingly, after the examination of the third 
party who swore the affidavit, which did not, in the D. J.'s opinion, 
disclose sufficient grounds, on which to base an intention on the part 
of the defendant to leave the jurisdiction of the Court. 

On appeal, the order was affirmed. 

D. C. Negombo, 7318. 

On the breach of an agreement to purchase tobacco from Where a 
plaintiff, judgment was entered against both defendants, against judgment is 
whom writs issued. The first defendant, paid his moiety to plain- on an indivi- 
tiff and moved for a rule on him to shew cause cause why the "^^®^,^°^''?<5*i 
the seizure of land belonging to him (Ist defendant), should not be f xt j^jjf^ 
set aside, and he himself discharged as to his obligation. ? i ® icd^^^ 

The D. J. ruled that the writ should issue against the 2nd sible: 
defendant, and on the Fiscal reporting that he had no property, the 
Court held the first defendant liable for the other moiety also. 

On appeal, Browne for appellant, cited Lindsay vs. The 
Oriental Bank Corporation, where a general judgment is pio- 
nounced against more than one defendant; each defendant is liable 
only for a moiety. 
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Grenier for respondent, contended that that decision had been 
overruled by the Privy Council.* Where a contract was indivisi* 
ble, the liability was also indivisible, Voet, 19.1.1., Pothier On 
ObLig, p. 191, Of course, the paying debtor had his right of con- 
tribution against the other co-debtor who was in default. 

Affirmed. 



D. C. Kandy, 68128. 
Proceedings On an action by the Queen's Advocate upon a recognizance of 

in case offer- bail, the D. J. (Mr. Lawrie) mitigated the forfeiture on cause 
felted recog- shewn, and disallowed costs in this and another case, but allowed 
mzance. costs in a third case, because the bonds of the sureties referred to the 
same accused and might have been put in suit in the same action. 
The D. J. also held : "I see no reason why there should be 
a formal summons and so much expense incurred in these cases. 
On the production of the recognizance endorsed by the Magistrate, 
I would be prepared to write another endorsement ou it, addressed 
to the Fiscal, directing him to cite the parties who had made de- 
fault to appear, and the cause why the penalty should not be 
recovered. If they made appearance and shewed cause, the Ck>urt 
would dispose of it summarily, without pleadings ; if they did not 
appear, the Fiscal would then be instructed to recover the amount 
in the ordinary way.*' 

On appeal against so much of the order as disallowed costs, 
the order was set aside on that point, and case remanded for the D. 
J. to hear parties, and determine the amount which plaintiff would 
be entitled to as reasonable costs under the circumstances, and per 
Stewart J : — The recognizance in this case not being signed by 
the same bailsmen as in the other cases, a separate suit was neces- 
sary. The mode of procedure adopted appears to the Supreme 
Court to be in accordance with the Ordinance No. 6 of 1855, the 
llthsec. of which requires the Queen's Advocate to apply to the 
Court, and the Court to issue its summons, in conformity with 
such application. The 12th sec. apparently contemplates a written 
application. {Ferdinands for appellant.) 

D. C Kandy, 270. 

1. The bus- After the death of Dona de Silva, the administratrix of her 

band is the brother's estate, an application was made by the niece of the intes- 
proper per- tate for letters of administration de bonis non, alleging that she 
son to wind and one Louisa Caldera were the sole heiresses at law of the said 

up an estate, intestate. 

. which had 

♦ See Moore^s Reports, vol. 13 p. 401, but the principle referred to 
by Mr. Browne does not appear to have been questioned. The decision 
was reversed on the ground that the English Law should govern the case, 
and not the Eoman Dutch Law,— En. 
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But a counter application was made by husband of the late ' . 

administratrix, who stated that he and the minor children left by . ^^" .*. ™']^" 
the late adrainistratix, were the heirs at law. ^j^^ ^J^_ 

The main ground on which the niece opposed the appointment ceased.) 
of the counter applicant was that the lato administratix was mar- 2. This is so, 
ried in diga, and therefore that neither she nor her children were even where 
heirs of the intestate. the adminis- 

The D. J. held that, as the late administratrix was a low- tratrix had 
country woman, the Kandyan Law of Diga and Bina marriage did been married 
not apply to her, though a resident of the Kandyan District, and "^ '^"* ^' 
granted letters of admini^^tration to the husband. 

On appeal, Langenberg for appellant : parties domiciled in 
the Kandyan Provinces are governed by the Kandyan Law, 
Kershaw' $ case^ TrowelVs case (D. C. Kandy 55070, 21 Sep. 
1875;, D. C. Kandy, 31944. 5th Nov. 1863. That law is opera- 
tive as a whole or is not operative at all. Portions of it cannot be 
exempted as having no efiecc. If the Kandyan law is to rule this 
case, the late administratrix, as married in diga, is subject to all 
its incidents. Her husband is not entitled to administration. 

JFerdinandSf contra : The judgment of the District Court is 
right, but its reasons are wrong. The husband is the proper per- 
son to wind up an estate which had been administered to by the 
wife. Even if the administratrix had been married in diga, it 
would not create a forfeiture of her brother's acquired property, 
as this was, Perera's Armour p. 30. In a case of administration, 
the D. J. onght not to have entered upon the difficult question oi 
domicile. It was premature and — 

Stewart J. did not want to hear him further, bi." agreeing 
with the learned counsel, affirmed the judgment, but not for the rea- 
sons given by the District Judge. 



D. C. Kandy, 1038. 

On Lonisa Rosine Solomons, the widow of the late Frederick 1. A will last 
Charles Solomons, applying (23rd July 1874,) for letters of seen in the 
administration, Mr. William Henry Solomons, the brother of the ^^**°^Jofthe 
deceased, opposed the application, stating :— testator, and 

(1.) "that the deceased died leaving a last will *^°^ *®8**- co^in ^ t h* 
ment which was executed by him and his then wife, the applicant, death is pre^ 
of which the opponent was appointed the executor : which sumed to bt 
said will is not forthcoming ; destroyed by 

(2.) That the will was executed before Mr. Andreas Van himseK animo 
Twest, notary public, who, as the opponent is informed, has the cancellandL 
written instructions of the said deceased, according to which the 2. Bat snch 
said will was prepared ; " presumption 
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may be SLud the opponent prayed that the Court might fully inveBtigate 

rebutted by all uiattei'ti relating to the said will, and upon being satisfied either 

evidence. ^j^^^ ^i^q y^[\[ ^^s lost, or that it was improperly made away with, 

the Court might allow the opponent to prove the said will by the 

production of secondary evidence, or that the Court might be 

pleased to make puch order as it should deem meet. 

It was admitted that on the 6th July 1871, the deceased 
executed with his wife a mutual and joint will and testament 
making disposition of their common estate under certain termn, 
which were embodied in the following document, in the handwrit- 
ing of the deceased : — 

Frederick Charles Solomons, 
Louisa Rosin e Holomons. 
My brother William Henry Solomons, sole Executor. 
On the death of F. C. S. all property to be sold, debts to me to be 
recovered and proceeds to be divided into equal portions, ^ to be lent 
out on mortgage of household property in Kandy bjr my Executor on 
behalf of my bisters ; the other ^ for L, R. S. AH jewelry to go to L. 
R. S. All books to my brothers, Ou the death of L. B. S. all property 
to F. C. S. 

My dear T, 

Herewith particulars. Kindly gp a-head, Mum^s the word. 

^ Yours truly, 

F. C. S^MOMB. 

A. Van Twest. Esq. 

The deceased was a Proctor practising in Kand/j^ and having 
been very unwell for some time, left Kandy for Colombo, and there 
died within a week after his arrival. His death took place on the 
16th July 1874. The evidence shewed that the deceased had spoken 
about the will as in existeftce to some of his friends three or four 
days before he left Kandy, and had alluded to his having 
cut off his child, a boy of 4 years old, with a shilling, in order 
that he might make his way up in the world just as he himself 
had done : in fact, while arranging his papers in the iron safe, 
just before he left Kandy he had read the will, and restored it to 
its former position. At that time, he was in very feeble health, 
unable to move about, and his wife had helped him to a chair 
in front of the iron safe. There were no traces in the room 
of his having burnt the will or torn it. He seemed to have 
taken the key of the safe with him to Colombo, for it was 
found by a servant under his death-bed, and handed over to the 
widow, who it seems never parted with the key till she returned 
to Kandy and saw the safe opened in the presence of Mr. Proctor 
Beven and her father Mr, Shaw. Mr. Shaw, had gone down 
to Colombo on a Sunday to see the deceased, but bad returned 
on the Tuesday following before Mr. Solomon's death, of which 
he was apprised by telegram from his daughter. It was true 
that he had forwarded a registered letter, containing a key, 
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lo his Jnugliter fit Colombo, but that was alleged to be the key of — 

the tm box in which some clothes of Mro, Solomons had been packed 
up. On the day after the funeral, Mr. Proctor Beven, at the request 
of the deceased's father^ who feared the will would be destroyed, 
went to the deceased*s bouse and asked Mrs. Solomons to produce 
it. The iron safe was opened but the will was not to be found, 
when Mrs. Solomons or her father, Mr. Shaw, suggested that the 
Manager of the Oriental Bank Corporation should be written to, 
as it was possible the deceased might have left it there for safe 
keeping. This too wdiS of no avail. 

Such being the main fncis of the case, the District Judge 
t;onsidered the evidence of the opponent inpufficient to repel the 
presumption, which the law raised, that a will, last seen in the 
custody of the testator and not forthcoming upon his death, was 
destroyed by himself, animo cancellnndiy and granted letters of 
administration to the widow. 

On appeal, ( Ferdinands D. Q. A. appearing for the applicant 
and Grenier for the opponent) the Supreme Court referred the 
€ase back for further evidence in the following terms : — 

*^ From the conversation and manner of the widow, when she 
was advised by Mr. Beven to produce the will, it seems probable 
that she knew nothing of the destruction of the will, and that 
she believed it was in the iron safe. The place where the 
key was kept and the means of access to the safe become, 
therefore, important subjects of inquiry. According to. 
the widow, the deceased always kept the key of the safe with him 
and brought it with him when he came to Colombo. Hendrick, 
the servant, says that he picked up this and other keys from 
nnder the bed and hnnded them to the widow. It seems to have 
been rumoured at Kandy that the father of the widow, when he 
came to sec his sick son-in-law, took with him to Kandy a key, 
which he returned to his daughter in a registered letter. What key 
was this ? When Dr, Andree mentioned the rumour to Mrs. 
Solomons, she replied, according to the Doctor, that this was the 
key of the Ayah's clothes' basket, which was sent to Kandy, as 
the Ayah wanted some clnthes. When examined in Court, she 
said that the key sent by her father was the key of a tin box of 
his own, in which the father had packed up and sent some of her 
clothes which she wanted in Colombo. This seeming discrepancy 
calls for explanation, and all particulars connected with the key 
brought by the father should he fully enquired into and tested. 

" The precise time when the telegram reached Kandy and 
was handed to Mr. Shaw, communicating the intelligence of Mr. 
Solomon's death, should be asceitained, as also when he asked 
Mr. Woutersz to seal up the things in the house. Did the ser- 
vants know of the death, before Mr. Woutersz came to the house, 
and did Mr. Shaw come to the house previously ? 
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" With the view to ascertain the motive of the deceased iii 
destroying or standing by the will, it is necessary to ascertain the 
precise ages of the children and of the deaths of any of them, and 
the terms in which he lived with his wife, and the causes of 
difference which he had with his brother and sisters and his 
father-in-law. The particulars as to Mr. Solomon's complaint^ 
that Mr. Shaw wanted to go into tlie room and removed the seal 
from the iron safe, should also be enquired into. 

'* The Supreme Court has indicated some of the particulars, 
which the evidence already taken suggests, respecting which 
further enquiry should be made. It will be open to the parties to 
adduce evidence of such further facts as may tend to throw light 
on the question at issue." 

After the second hearing of the case, the learned District 
Judge (Lawrie) held as follows :^^ 

8. Where the I must preface this judgment with an apology for the delay 
will has, after in pronouncing it. 

death of the In October 1874, I granted administration to the widow of 

testator, been ^^^ Solomons, pending farther enquiry into the loss of the will, 

imtiievably jj^^^jge it was necessary that the Estate should be taken care of, 

troyed, its' ^^^ ^^^ ^^^ ^^^ ^^S^^ administratrix, if there was no subsisting 

contents may ^^^^ &^^ ^^^ joint executrix, if there was one. 

be proved by The Supreme Court, on the 22nd June 1876. afSrmed that 

secondary order and remaaded the case for further enquiry. Additional 

evidence, and proof was led on the 10th November 1875, but before I had time 

probate ^ write a judgment, the English news papers came out, containing 

granted ot^ ^^^ report of the judgment of Sir James Hannen on Lord Si. 

^^^g^g " Leofiarrfa' missing will. That judgment was pronounced in the 

terms of middle of November. The circumstances then seemed to me so 

the will similar to those in the case before me relating to Mr. Solomons' 

will, that I thought it right to defer until the case was finally 

decided. Sir James Hannen's judgment was affirmed by the 

Court of Appeal on 13th March, and I have now no longer any 

excuse for delay. 

Following that judgment as a precedent, I shall recall the 
letters of administration granted to Mrs. Solomons, and grant 
probate of the will. 

In Lord Si, Leonards^ ctisCf the Will was last seen on 20th 
August 1873, while the testator died on the 20th January 1875. 
The Will had been kept in a locked box, but when that box was 
opened after his death, it was not found. Lord St. Leonards had 
been in the habit of talking about his Will, and shortly before hia 
death had said he was satisfied in having settled all his earthly 
affairs. If any man in England could be said to be a good man 
of business, Lord St. Leonards was. These and other particulars 
which I need not allude to, satisfied the Court that he had not 
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destroyed the Will. Chief Justice Coleridge said '' under these ~ 
** circumstances, it was utterly impossible to suppose that a man 
*' such as Lord St. Leonards was, could have voluntarily destroyed 
*' this Will. The mind revolted from such a proposition." The 
other judges came to the same conclusion. 

Now it seems to me that very similar circumstances exist in 
this case. The Will was last seen on the day it was executed, 
3rd July 1871, Mr. Solomons died on 16th July 1874. It was 
understood to be kept in a safe in his bed room, but when that 
safe was opened afler his death it was not found. But Mr. 
Solomons, like Lord St. Leonards, had been in the habit of speaking 
of the will from time to time and there is evidence, which I see no 
reason to doubt, that he spoke of his Will as still existing, a very 
few days before bis death, and to carry the comparison farther, I 
think it may be admitted that Mr. Solomons was an able and 
experienced man of business, who was not likely to destroy one 
will without making another, nor to destroy a will he had often 
spoken of so secretly that he did not say a wofd even to his wife 
on the subject, and it is to be kept in mind that the only object of 
destroying it would be to enlarge the provisions for her and his 
child. The impression on my mind is that Mr. Solomons did not 
destroy this Will. There is no proof that he did, there is no 
likelihood that he did. Before the judgment in the Lord Si, 
Leonards' case^ I should have held, in the absence of proof, I was 
not entitled to lay stress on likelihood or probabilities ; for that, the 
law presumed that a Will, last seen in the possession of the testator 
and not forthcoming at his death, had been destroyed by himself 
animo canceliandi. The judgment in Lord Si. Leonard^ case 
does not deny that there is a certain presumption, but has greatly 
weakened it, for it allowed the presumption to be rebutted by 
comparatively slight evidence. 

Proceeding on facts not probabilities, this seems to me a 
step in the right direction , that the sooner we would get rid of, what 
are called, legal presumptions, the better: they stand in the way of 
enquiry into, and decision on, the real facts. Courts of law ought, 
I think, to presume nothing, but endeavour to ascertain what the 
facts of each case are. Here attempting so far as I can to follow 
the decision in Lord Si. Leonards' case^ I find as matter of fact 
that there is no evidence to show that Mr. Solomons destroyed his 
will, on the contrary, that down to the time of his death he fre- 
quently spoke of it as still existing ; that he died, leaving his wife 
and relations under that belief ; and that he was a man of 
business habits and who was not likely to destroy his will secretly, 
nor to do so without making another, and I propose to find in 
point of law that the contents of that Will may be proved by 
secondary evidence. Before leaving this part of the case, I wish 
to say that, , while I think that there is no evidence that Mr. 
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"^ Solomons destroyed the Will, I equally think that there is no 

evidence indeed that it was destroyed by his wife or any of her 
relations. There has been some personal feeling introduced into 
the case, and the enquiry almost became, in a sense, a trial of Mrs^ 
Solomons and Mr. Shaw, foi* destroying the Will : I was in a sense 
the jury at that trial, and my verdict on the evidence is not guilty. 
If secondary evidence can be admitted there can be no better 
proof than wo have here, for, the draft of the Will, corrected by 
the testator himself, has been preserved, and the notary who 
executed it has sworn to it. Lord Chief Justice Coleridge in Lord 
Si. Leonards' case^ and Lord Campbell in Ooe v. Palmer^ speak 
of the evidence afforded by a well authenticated draft as being 
sufficient, when the Will has not been cancelled animo revocandi. 
Indeed the terms of the missing Will are not disputed.* 

There is only one other point on which I wish to say aword« 
It is one to which I adverted in my former judgment, viz ; 
whether Mr. Solomons had power to revoke or cancel this Will. 
It was a joint Will by him and his wife ; the term joint Will 
is however given to documents which have different legal effects^ 
Observations A joint will may be no more than the will of two or more 

on the nature persons, written on the same piece of paper. Over such a will, each 
ol joint willa. testator retains the power of revocation or cancellation, which will 
affect his own part of it only. Even in such a case, none of the 
testators have a right to destroy the paper, and the tearing or buining 
of such a will by one, without the consent of the others, must bo held 
to be illegal, though it may be, that the legal effect of destroying 
it is, that the will of the man who destroyed it is cancelled, while 
the rest remains operative and can be proved by secondary evi- 
dence. But there are joint wil.s which are more than several wills 
written on the same paper, and wills which are onerous contracts 
between the parties, and these, I conceive, cannot be cancelled or 
revoked by one, without the consent of the other of the contract- 
ing parties. Take the case of two brothers making a joint will, 
under which the younger one engaged to pay the premiums of 
insurance on a policy on the elder's life, and to pay certain debts, 
and to leave his property to him on his death, if he died first, on 
condition that, if he survived the elder brother, ho should be his 
heir and be entitled to draw tho sum in iho policy of insurance : 
can it be supposed that the man, whose debts had been paid, whose 
life had been insured, who had secured for himself the reversion 
of the property of another, could, secretly and without that other's 
consent, cancel and revoke the deed, which had secured to the other 
the quid pro quo ? so that when he died, it was found he had 
destroyed the will, and others could step in and get his money : 
whether this be a good illustration or not, it may serve to show 

* On probate of lost will, see recent authorities collected in the last, 
edition of Taylor on Evidence sec. 406.— Ed. 
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what I mean, namely that there are cases in which one of the makers "*" 
of a joint will cannot revoke, without the consent of the other. 

It is not necessary here to decide whether this will of Mr. & 
Mrs. Solomons was a joint will, or merely two wills on the same 
paper. But I could not close these ohserTations, without intimating 
that I by no means think it is clear that Mr. Solomons had power 
to cancel the will, and that if it should be decided on appeal that 
my judgment on the facts is wrong and that he did destroy it 
animo canceliandij the question of his power to do so must be met 
and decided. The prayer of the opponent, William Solomons, is 
granted, and he is required forthwith to submit to the Court the 
copy of the will, of which he desires to get probate. I think costs 
should be divided, but on this point I am ready to hear parties. 

On appeal against this judgment, Grenier appeared for the 
applicant and appellant : Lord Si. Leonard^ case^ upon which 
the judgment of the District Court is based, is not in point. It 
is widely difierent from the present case. In Lord St. Leonards' 
oaf e, it was maintained (1) that the will which was frequently 
seen after its execution, (and to which there were no less than 
eight codicils in the handwriting of the deceased, undestroyed 
and produced at the trial) was well considered and equitable ; (2) 
that the diminution of friendly feeling towards the gi*andson, and 
the undiminished affection for the son and daughter, rendered it 
extremely nnlikely that the provisions in the will would be inter- 
fered with ; (3) that there was no declaration by the testator of 
any intention to revoke ; (4) that the testator's statements, indi- 
cating a belief in the existence of the will, long after he could 
possibly have had access to the box which contained it, were con- 
clusive evidence of a non^revocation. In Solomons' casd on the 
other hand, (1) the will was never seen between the date of its 
execution, on tho 5th July 1871, and the testator's death in July 
1874, while the only document put in evidence (viz. the Essay on 
Married Life, marked X) which is in the testator's handwriting, 
is significantly suggestive oi a motive for a revocation, rather 
than for a confirmation of the will. Further (2) the will was 
undoubtedly ill-considered and inequitable, in that the testator's 
only child and son, of tender years, was disinherited. Considering 
the proved dissatisfaction with his sisters (both parents of whom 
were living), and also the natural love and affection for his child, 
for whom he could not but yearn to provide in view of impending 
death, it was extremely unlikely that the testator would preserve, 
and not destroy, the will, which made no provision for his only 
surviving child. ( 3) Tho widow, who is not discredited, proves 
a declaration by Solomons of an intention to revoke. (4) The 
evidence establishes that Solomons had access to the will, after 
his statements to Dr. Andree and others concerning it, and indeed 
on the very morning of the day he left Kandy, when he desired 
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"** to be, and was in fact, left alone in the room containing the wttk 

It is farther shewn that there was bat one kej to the safe and 
that it was always kept by the testator^ even up to his death ; 
while in St, Leonards' case^ a duplicate key was proved to have 
been left in the testator's escritoirOf which could be opened by no 
iess than five keys which were in the house. Under these cir- 
cumstances, the law to govern a case like the present, is correctly 
laid down in Eckersley vs. PlatU 1 L. R. (Probate) 281, vie. 
that the presumption that a will which was in the testator's cus- 
tody until his death, and could not then be found, was destroyed 
by him animo revocandi, must prevail, unless rebutted by clear 
and satisfactory evidence. Welch vs. Phillips, 1 M. P. G. C. 
299, The same law has been applied in the case of Sugden vs. 
Si, Leonards, where there was a clear rebuttal of the legal pre- 
sumption, and not " comparatively slight evidence" only, as held 
by the District Judge. The evidence for the respondent at the 
second hearing did not carry his case any further than at the first 
hearing, while the further proof adduced by the appellant was 
both material and importanti and therefore the original holding of 
the learned District Judge, that the legal presumption was 
nnrebutted, should stand, more especially in view of the distinct 
finding that neither Mr. Shaw, nor JVlrs. Solomons* nor any of 
their relatives destroyed the will, as suggested by the respondent. 

Ferdinands D. Q^A. for respondent: The case is quite pa- 
rallel to Lord St. Leonards' case, and goes beyond it, in that the will 
was a mutual will of husband and wife, and was admittedly unre- 
voked by one of the testators, and so far as that one is concerned it is 
a valid will to this day. To presume destruction by one testator, 
would imply a breach of trust in him. If the husband destroyed 
it to benefit his wife and child, what was the necessity of doing 
80 in secrecy, and concealing it from the party benefited ? The 
will was admittedly in existence after the slight disagreement 
with the sisters, and this could not have infiueuced its destruction. 
The testator was, like Lord St. Leonards, a man of methodical ha- 
bits, fond of speaking of his will, and a lawyer, and as such, he knew 
the effect of a secret destruction of a will, and consequently wonld 
not risk the consequences. There was a mystery about the key of 
the iron safe, which the second inquiiy has not cleared up. An 
intestacy would leave the management of the estate virtually in 
the father-in-law during the minority of the child, and this will 
supply the motive for its destruction. All that the Ck)urt desired 
to be satisfied wad that this will was not destroyed by the testator^ 
This is abundantly evident. He was at the iron safe before he left 
for Colombo, and then so unwell that he had to be led to it from his 
bed, and it was not then destroyed. At the second trial there is a 
suggestion that he went to the water closet before he got into his 
carriage, and consequently that he may have dropped it there. 
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Thie Wiks a itansparent fictioD got up since the last inquirj. If it ~*~ 

Vas necessary to lead him to the carriage, somebody must have 
accompanied him to the water clo.<«et and seen the act of des^ 
truction done. In Podmorev, Whatton^ 13 W. R. p. 106, which 
was confirmed in t'inoh v. Pinch^ 36 L. J. Frob> pp. 78, 80, a 
will not forthcoming was held unrevoked, as deceased was not 
proved to have had access to it after illness. It was for the applicant 
to shew that the will was not in existence at the time of the testa-^ 
tor's death, 45 L. J, Prob., 8 Moore^s P. C. R. 602, N. S. The 
revocation of a will by burning, tearing or otherwise destroying, as 
provided by Ord. No. 7 of 1840, following the English Stat. I Vict. 
c. 2Q sec. 20, referred only to single wills, and is of doubtful 
application in the case of destruction by one of a joint will. Mu- 
tual wills were unknown to the testamentary law of England, If 
such wills are destroyed, it should be by both. 

Their Lordships reserved judgment and held this day, as 
follows : — 

We have carefully considered these proceedings, and are of 
opinion that the evidence adduced rebuts the presumption that 
the missing will was destroyed by the deceased. It will be seen that 
the conclusion we have arrived at is in accordance with th^' tenor 
of the observations contained in the former judgment of this Court, 
— the views expressed in which, so far as applicable, we desire to 
be taken as embodied in the present judgment. 

The evidence of Dr. Andree established beyond all doubt 
that the will must have been in existence two days before the de- 
parture of the deceased from Kandy — the deceased, in his conver- 
satiou with Dr. Andree, indicating that be contemplated leaving an 
executor, consequently a will. 

It is not pretended that Mr. Solomons brought his will to 
Colombo. If therefore he destroyed the document, it could only 
have been in the short interval comprised in the two days he re- 
mained in Kandy. 

It is unquestionable that nothing took place (the cause of 
displeasure with one of his sisters occurred long previoosly) within 
these two days, which could in any way account for the deceased 
secretly, without the knowledge of his wife and joint testatrix, 
destroying a testamentary disposition, by the cancellation of which 
their child would be benefited. 

It also seems clear, as pointed out in our previous judgment, 
that the will could not have been destroyed on the day the de- 
ceased came to Colombo, no pieces of torn paper being found io the 
room, wherein he was seated that morning, opposite the iron safe 
which held the remaining papers. The statement, at the second 
trial, that he went to the watercloset on this morning f cobsidering 
his state of health), even if true, does not at ail establish that he took 
the will with him. 
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"^ Further, it is in the last degree improbable that a t)rftcti8ing 

lawyer, of the methodical habits and precision in business as the 
late Mr. Solomons, Would secretly destroy a formally executed no- 
torial Will in the manner silggested, proctors and notaries to any 
number being Within call to draw in due form any instrument of 
revocation he might wish to execute. 

'The incident connected with the transmission of the key at 
this particular conjecture is certainly very remarkable. But hav- 
ing regard to the opinion, we have formed Upon the other circum- 
stances appearing in the evidence, we do not deem it necessary to 
enter further upon this feature of the case. 

It also for the same reason becomes nee(?less to consider the 
point referred to in the latter part of the judgment of the learned 
District judge, vi^., whether the deceased had legally the power 
to destroy this joint will or his part' of it, without the consent of 
his wife, the co- testator. 

Costs of parties to be paid out of the estatci* 



February, 20. 
Present : — IIackett, C* J. Stewaet, J. and DiAS, 3* 

P. C. Kalutara, 56739. 

It is irregular This was a case of assault and of resisting the complainant in 

to dispose of the discharge of his duty as Peace Officer. His brother, who bad 

connected been also assaulteJ, brought another action No. 56737, in the 

cases, by game Court against one of the defendants in the present case, 

takmg evi- f ijg,.g YiQVQ three other connected cases. All these were disposed 

one of thein. ^^' ^^ evidence being taken only in the present case No. 56739. 

On appeal against an order binding over the parties to keep 
the peace, the proceedings were quashed as irregular, and each 
case was ordered to be heard and determined separately. Per 
Stewart J. ( Grenier lor appellant, Browne for respondent.) 



P. C. Kalutara, 57018. 

A license The plaint, under cl. 84 of Ord< No. 16 of 1865, charged 

issued with- defendants (seven in number) with having conducted or caused 

out authority, an elephant to be ridden or driven along the road, within the 

does not limits of the town, between 4 and 6 p. m , without obtaining a 

^?"^{?*® *'^® written license granted by the authority of the Grovemor, 

hability of j^ appeared that the elephant headed a procession of over 

^rmider^it^ 200 people, connected with a baddhist religious ceremony, that 

even though the accused were merely going along with the proceasion, and that 

in good faith, a liceDse for the purpose had been granted to one Baba Naida, who 

however was not among the accused in this case. It also appeared 
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Iliat the complainant and his constablea, had, at the direction of "^ 
the DiBtnct Judge, warned the defendants not to continue the 
4>roce8biou, but that they paid no attention to the warning, relying 
-on the strength of the permit. 

The same P. M. (Williams) who issued the license, found the 
defendants guilty in these terms : " they all seem to have taken 
])art in the procession and are therefore equally guilty. That the 
1st and 2nd defendants should be pitched upon as leaders, is very 
baturul from their position and respectability. With respect to 
the permit put in, no one but the Governor can sign it.' 

On appeal, Grenier for appellant, urged that the licensee was 
ttie proper party to be prosecuted. Defendants had nothing 
to do with the procession but being in it ; they neither rode, drove 
Yior conducted the elephant. [STEWARt, J. — thai they did, having 
taken part in the procession.] Even if they did so, they acted bona 
fide under the license and were entitled to an acquittal, P. (7. 
Colombo 32513, Grenier's Rep. for J 872, p, 1. [Stewart, J. 
doubted the correctness of the judgment cited and would not 
^'ee with itj That decision is one of Sir Edward Creasy's. 
If your Lordships will not be bound by it, I must rely on the 
merits of the case. 

Stewart, J, affirmed the judgment, but reduced the Bne from 
Rupees thirty to fifty cents, having regard to the circumstances of 
this case, and especially to the fact that a permit had been issued 
though erroneously. 

P. C. Kandy, 5058. 

The defendants in tis case were acquitted, but the P. M. A P. M. can- 
having no doubt of the fact of a quarrel, which he thought might not, under s. 
have been serious in its consequences, bound the comj)lainant and 1^^ of II <>f 
the 1st defendant "in Rupees 200 and securities in same amount ^*^^^» ^^"^ 

foe six months." P"^^ * P»^y 

ma sum ex- 

On appeal, this order was altered by the complainant and the ceeding Rs. 
1st defendant being each required to enter into a recognizance in 300, nor for 
the sum of Rupees 300 for 3 months, that is, the complainant in ^ period 
Rs. 150, and one or more sureties in Rupees 150, and 1st defendant acceding 3 
in like sum of Rs. 150 and one or more sureties in Rs. 150. The ™<^nthfl. 
P. M, under sec. 104 of Ord. No. 11 of 1868, could not bind 
over a party in a sum, with or without sureties, exceeding 'Rs. 300, 
nor for a period exceeding 3 months. Per Stewart J. 



P. C. Colombo, 3430. 

The appellants had been convicted of retailing arrack, under Under 

cl. 26 of Ord. IJo. 10 of 1844, and sentenced to a fine of Rs. 50 and c. 26 of 

3 months' imprisonment. IQ^f 1344 
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. — On appeal (Grenier for the accuse J), the Supreme Cour^ 

imprisonment remitted the imprisonment, as the clause under which the charge 
. ^*"°!!j ^^. was laid, did not authorise the imposition of imprisonmefis, ther«i 
'°^^ess the having been no reference in the charge to the Ord. No. 8 of 1869. 

amending Modified. 

Ord. be cited _^ ^ 

in the plaint p q fialapitiya, 48212. 

1. It 19 irre- The defendant was charged with having evaded payment 
gular, after a of toll, in breach of cc. I7iind 19 of Ord. 14 of 1869, in that he 

plea of not came in a hired hackery to the Colombo side of the Balapitiya 
guilty, to bridge, close to the toll station, with a tin box, weighinpr over ftl 

convict tne ^y^^^^ ^^^ carried it over the toll bar and reloa<led it in another hired 
im^^^mission ^^^^^U ^^ ^^e Grallo side of the britlge, close to the toll station, 
by himself or The defendant pleaded not guilty, but on the mere admissioa 

his Proctor, of his Proctor, that defendant came in a hackery to the bridge, 

2. It is no carried ihe box through the toll bar and thence engaged another hac" 
evasion of kory, but had no intention whatever of evading toil, the P. M< 

toll for a pas- found him guilty and sentenced him to pay a fine of Rs. 10. 

out of a h^- ^° appeal, the Supreme Court (17 Oct. 1876) set aside the 

kery with his proceedings as irresrular and remanded the case to be triad in thtf 
luggage, ordinary and proper manner. 

♦"h h^H^"^ On the case going back, the P. M. adopted a mode of proce- 

andeet ^^ ^"^e, which the Supreme Court, in the second appeal against a 

another hac- conviction, characterised as " even more irregular, for according 

kery. to the record, the statement made by the defendant's Proctor, as 

3. A few recorded at the first trial, was translated to the defendant, who 

trifles, be- ^^^^ made a statement, in which, it is alleged, that he admits every 

sides his word of the above and wishes the statement to be taken as his 

wearing ap- own admission. On this, the complainant calls no evidence and 

parel, in the the Police Magistrate seeing, as ho says, no reason to alter his 

luggage, do former decision, pronounces a similar judgment to that formerly 

° t^into^^ given and set aside by the Supreme Court." The case was again 

u goods." remitted to be proceeded with in the usual manner. 

The evidence that was taken on this occasion showed that the 
box contained wearing apparel for the most |>art, besides a very 
small quantity of * el* rice and a few glass panes 10^6; and the 
P. M. being of opinion that t'hc box contained clothing and goods, 
and that defendant wilfully evaded payment of toll, sentenced him 
to pay a fine of Rs. 1 0. 

On appeal, set aside, and per Stewart J : — We do not consider 
the circumstance of there being a few trifles in the box, which un- 
questionably contained the defendant's wearing apparel, sufilcient 
to convert the box, from one containing the traveller's luggage, inta 
a box containing general ^^ goods," within the meaning of sec. 11> 
of Ord. No. 14 of 1867. See Grenier'a Rep. 1873 pt. 1 p. 34, 
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P. C. Kandj, 93455. We are also not prepared to hold that the *" 

defendant, a mere pasaenger, by getting out of the hackery and 
walking over the bridge and getting into another hackery on the 
other Bide, committed a breach of sec 19. 



D. C. Karunegala, 20344. 

Certain iands, said to belong to plaintiff's minor nephew, had PrertntiaB •€ 
been seized as the property of defendant's execution debtor, under ftirtherlitigA- 
said defendant's writ No. 37640, and had been fixed for sale on a tion, under 
certain day. certain cir- 

,^ ^ cumstancei, 

Plaintiff, with the sanction of the Court, filed, on behalf of may be a 

his nephew, a libel, with afiidavits, claiming the lands in question, ground for 
and prayed for an injunction on the Fiscal to stay the sale referred granting an 
to. The minor had represented the claim to the Fiscal by petition, injunction, 
and had undertaken to enter into an indemnity bond, but the Fis* 
cal, having accepted security from the defendant, signified his in- 
tention to go on with the sale* 

The D. J. granted the injunction. 

On appeal against this order, on the ground that no irrepara- 
ble loss had been Bhewn to exist, if the sale were carried out, tho 
Supreme Court aflirmed the order, because, under tho circumstances, 
it would prevent further litigation. (Grenier for appellant, 
Ferdinands for respondent.) 

Affirmed, 



D. C, Kandy, 692. 

In this case of administration, final account had been filed on The lawful 
the 10th June, 1872, and passed by the Q, A., leaving a balance of debts of the 
nearly £200 in favour of the administratrix, for expenses incurred intestate are 
by her, chiefly for tho maintenance of the children of the deceased, prefcrent to 
up'keep of the deceased's properties, and her commission. But the *^® claim of 
amount was defective, in that one debt at all events, of about £317 ?^ t^°"fo*" 
with interest, due by the Estate under a judgment, had not been ^^ mainte- 
insertod in it. nance (out of 

No steps had been taken by tho creditor in that case to ro- her own 
cover the money, from tho datoof the judgment in his favour, viz. pocket)ofthe 
August 1867, to July 1875, when, ho assigned his interest to A. children the 
and B., who, obtained a rule on the administratrix to shew cause **^^ mtes- 
why they should not bo substituted plaintiffs. The matters 
were, however, referred to arbitration. Tho award was given, on 
the 3rd May following, in favour of the assignees A, and B., 
making the K^statc liable in u large turn. 
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""" On the 1 0th of !kf ay, before the award had been made a ruTe 

of Court, the adminiBtrainx applied for leave to sell two lands by 
public auction, to pay the debt due to her as administratrix and 
** other debts." This was allowed and the lands realised Rs. 1768. 
In the meanwhile, the award was made a rule of Court, and 
the question arose whether the administraidx was entitled ta 
enforce her claim in preference to that of the creditor's assignees* 

The D. J ruled that the administratrix was entitled to take 
credit for the necessary expenses of the administration case, but 
not for the maintenance of the children, in preference to the 
claimants. 

On appeal {Langenberg for appellant, Grenier for res- 
pondent) 

Affirmed. 



D. C. Tangalla,617. 

Appeal in a . Against a judgment of conviction entered on the 18th of 
D. G. crimi- January last, the accused gave notice on the 27th January, of his 
nal case. intention to appeal, and on the 5th of February, his Proctor (with- 
out filing Petition of Appeal) moved that the case might be trans- 
mitted to the Supreme Court* 

The Supreme Court rejected the appeal, as the defendant did 
not comply with the R. and O, (21st Oct. 1844) as respects the 
mode of appealing. He ought to have intimated at once his inten- 
tion to do so. bee Rules and Orders p. 144. 



D. C. Kandy, 664. 

fiolvent'^on- ^° ^^*^ ^^*®® *^® ^* ^' ™^®^ ^^^^' though he was satisfied that 

duct has been *^®^® ^^^ ^^ ground for impugning the Insolvent's conduct as an 
honest a total l^onest trader, yet he (the D. J.) could not depart from the rule 
deficiency of Iftid down by him in other cases, and grant a certificate of 
assets is no conformity to one who had no assets whatever ; but that if the 
ground for insolvent could obtain in writing the consent of the majority of the 

withholdings creditors, he would gladly issue the certificate, 
certificate, o ^ ^ . « 

On appeal {Langenberg for appellant, Or enter for res- 
pondent), the Supreme Court set aside the order and allowed a 
certificate of conformity of the second class to the insolvent, and per 
Stewart, J :— The learned District Judge states that he has laid 
down a rule '' to refuse to grant a certificate except where there is a 
fund for distribution among the creditors," and he further adds "an 
Insolvent who pays nothing in thu pound is not in my opinion 
entitled as a matter of right to get a certificate, however honest 
his conduct may have been/' 
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No provision as above, however, occurs in the Insolvency 
Ordinance, and though, where there are no assets, such a fact 
would properly famish an additional reason for all the more 
closely scrutinizing the Insolvent's affiiirs, it would be manifestly 
unjust, only because a man has been so unfortunate as to be 
thoroughly ruined, that he should, on that account, be denied the 
benefit of the Insolvency laws, which (inter alia) have been 
specially enacted for the relief of such persons as by misfortune 
may become insolvent. 

But whatever may be thought of the expediency of the law, 
we are unquestionably bound to follow it as laid down.* 



D. C. Colombo, 70075. 

Under a notarial agreeipent entered into by the applicant A written 
(Mr. Bone) with the defendant (Mr. Home;, the applicant served agreement 
defendant as book-keeper and assistant manager in the trade and to refer ^ 
business of the defendant, but differences of opinion having arisen, toftrb^faj^oj* 
the applicant, in terms of the said deed of agreement, referred the "^^derthe ' 
matters in dispute to an arbitrator and called upon the defendant Ordinance to 
to nominate another person to sit as joint arbitrator. On defen- base an 
dant failing to do so, the applicant, as provided by the said deed, award upon, 
referred the matters in dispute to the arbitration of one Mr. Bates, unless such 
who, after notice to defendant, investigated the said matters in agreement 
dispute and published an award. rfi fi°t 

Defendant refused to comply with the terms of the award, instance 
whereupon M r. Bone applied to the Court and prayed " that notice made a rule 
do issue, under Ordinance No. 15 of 1866, clause 14, to the de- of court, 
fendant, requiring him to shew cause within a specified time why 
the award should not be filed and enforced as an award, and, if no 
cause be shewn to the contrary, the said awai'd might be so filed 
and enforced." 

The defendant inter alia pleaded that the plaintiff could 
not maintain his action, he having failed and neglected, previous 
to the institution of tho suit, to make the submission to arbitration 
by the said agreement a rule of Court. 

The learned District Judge (Berwick) held as follows: — 

This case would prima facie come under the 14th clause of the 
Ordinance as one *^ where tho matter has been referred to arbitra- 
tion withoutthc intervention of any Court ofjustice." But although 
these words are general, it la clear they are not intended by the • 
Legislature to bo so aud cannot apply to tho present cause, because 
clause 13 makes special provision for tho particular case where 
parties have agreed **by deed or instrument in writing" to a ro- 

*See also D. C. Colombo, 984, Vandcrstraatcn's Rep, i. p. 64. — Ed, 
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forencc to arbitration. In such cases, a special course is pointed 
out as that which should be followed : which course expressly 
requires the intervention of the Court of justice to a '* reference" 
to arbitration. 

In this case, the plaintiff ought not to have proceeded to make 
a '* reference " or to obtain an " award " without the interveotion 
of the Court, and to have then applied that the ''award " be filed, 
as he has done. What ho ought to have done is this : he ought 
to have first applied to the Court that the "instrument in writing" 
or agreement be filed ; next (since counsel admitted during tho 
argument that it was not provided in the agreement in this cajse 
that the " reference ** be made a rule of Court), application should 
have been made that the agreement be filed. Then the Ordinance 
requires that, if no sufficient cause be shewn to the contrary, the 
Court should order such " agreement *' to be filed, and should fur- 
ther make an " order of reference to arbitration." 

These steps have not been adopted, and the Court has there- 
fore no power to grant the present application, which is, that an 
" award " which has been made on a " reference," which in its 
turn has been made without the intervention of Court upon a 
written agreement, may be filed and enforced. The application 
must therefore be dismissed with costs. 

On appeal, Browne for appellant : The 14th clause is inde- 
pendent of clause 13. In clause 13, it is not directed that, on a 
written agreement to refer, the parties or either of them must and 
shall, as a condition precedent, obtain a reference from the Court in 
manner therein provided ; but the clause provides only that '' ap- 
plication may be made *' for enforcement of the agreement by the 
aid of the Court. This provision was necessary and might have 
been intended to apply to such cases as, for example, are mentioned 
in the Common Law Procedure Act 1854, 17 and 18 Vict. c. 125 
sec. 12, Russell on ^* Arbitrators, 4th edition, p. 63, where an 
arbitrator originally appointed dies, or refuses, or becomes unable 
to act, in which cases, the agi-eement being inoperative of it- 
self, the intervention of the Court becomes necessary. The lan- 
guage of clause 13 leaves the obtaining of the reference optional, 
and docs not make it compulsory. Tho 14th clause is very wide 
and general in its terms. At the ai^ument in the Court below, 
tlie District Judge admitted that, under this clause, on a verbal 
reference to arbitration, any award may be made a rule of Court, 
but it appears from his judgment that all awards under written 
references are excepted from that clause, by reason of their having 
been included in the provisions of tho 13th clause. Why should 
a verbal reference be more favoured than a written reference ? 
There is not such a compulsive inclusion, in clause 13, of all writ- 
ten rcferonccs as would necessitate their rigid pxclusion from 
clause 14. 
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Gr6nier for respondent \ The 13th clause it fers to a ilass of 
(!a866 (liflFeront from that contemplated in clause 14. [Uias, J. 
Yon pat a written iigreeroent on a lower footing than a vcrl^al 
agreement]. Not so. The law very properly draws a distinction 
between covenants contained in a deed or instrument in writing 
and mere verbal agreements as to arbitration. Parties may at any 
time withdraw from the latter before the arbitration is actually com- 
menced, or by not appearing before the arbitrator and taking part 
in the proceeding. But under a deed or other instrument one 
party may compel the other to go to arbitration, and it is therefore 
that the intervention of the Court is wisely and justly provided 
for by the 13th clause. This view is further confirmed by the 
8th clause of the Ordinance. The word **may " in the 13th clause 
18 not merely permissive but obligatory. Mac Doug al v. Pater son, 
11 C. B. 755. Chapman v. Milvain, 5 £xch. 61. Crake v, 
Powell, 2 El, & Bl. 210. The latter part of the clause quoted 
enacts that •* if it appear from the agreement that the reference 
" shall or may be made a rule of Court, the Court shall make the 
•* same a rule of Court forthwith." The practical value of this clause 
la fully illustrated by this case* Home declares that no differences 
have Arisen between him and Bone, and that there is nothing to 
arbitrate upon. The Court alone can decide this point and deter- 
mine whether a reference shall bo allowed or not. It is different 
where parties have consented to, and taken part in, an arbitration 
and an award has been given. In such a case, the course pre- 
scribed in the 14th clause should be adopted, and neither party 
would have reason to complain, an opportunity being given them 
to shew caude, if any, why the award should not be enforced. 

Per CuBiAM : affirmed' 
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1). C. Colombo, 1004. 

On the motion of Mr. Proctor Keith, for the Insolvent's u^dgp g. 97 
clerk, in the matter of the Insolvency of Messrs. 0*Ualloran of the IdsoI- 
Bi'others, that the Assignee be directed to pay the throe months' vency Ordin- 
salary due, in preference to all other claims, the learned D. J, ance, the 
(Berwick) held as follows :— threemonths' 

salary of 

The question raised hero is whether the three months* salary derks has 

allowed to clerks, under sec. 97 of the Insolviency Ordinance of preference 
1853, IB to be paid as a privileged claim in preference to all over all the 
other claims, whether mortgage or other. It is quite clear from simple, but 
the terms of the section that such claim has preference over all, "*^ 
•imple debts, not specially protected by either an hypothec or J^^ of ^S 
a legal preference. The question is whether it ranks among iQgolvent. 
other privileged debts or among hypothecary debts. I am of 
opinion that the lusolvency Ordinance has made no change in it 
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"*~ relation to these, under our Common; that is to say, the Civil LaW 

OD ihc suhjeet,'alll:oiigh certain modifications thereon have beea 
introduced, in the case of domestic and the like servants and 
common labourers, by the Insolvency Ordinancoi and the Servants' 
Oi'dinance, No. 11 of 1865. 

Voet says (20,4.36): "After hypothecary creditors come 
chirographarii |~ those, to wit, who have no right of bypothecyj 
Hmong whom^ the privileged have preference over the unprivileged^ 
and the more over the less privileged $ " and in $ 37, he says : 
" Further, among chirographarii i those are undoubtedly privileged, 
who are entitled to a right of retention by law or usage, until 
their claims have been satisfied, as to whom we have treated 

elsewhere And also, independently of Roman Law« 

[domestic] servants ( famuli ac ancillae) have in many places a 
prefereuce for wages, if they were living with their master at the 
time of his death or bankruptity, and have not agreed for interest 
on the wages previously due." Among other authorities, he quotes 
Ant. Matthaeus de Auction^ lib. 1 cap. 20 num. 6, who, upon 
the important question of the preference of servants and others for 
wages etc., says 3 *' Ky the usages of many nations, a preference 
among chirographarii is also conceded famulis et operariis^ and 
generally to those who claim wages for their services ; and indeed 
some even give precedence to the wages famulorum dometlioorum^ 
over hypothecary creditors ; also to advocates, medical roen« 
proctors, surgeons, apothecaries suing for their salaries and the 
price of their drugs. Those who have supplied alimeut to a 
debtor are also preferred to others, viz., who have sold meat and 
drink that was necessary, and not for luxury* There are others 
who might be included in the list, but as these vary according to 
the customs of districts and provinces, the readet* must be referred 

« to the usages and statutes of the several places." There are special 

reasons for the preference given to the professional persons above 
mentioned, which would not apply to ordinary clerks ; and as 
these latter cannot be classed among the famuli et operarii 
^excepting perhaps in the case of a domestic clerk or aroaonensis,) 
I am not awai*e of any authority in the Civil or Dutch Law for 
giving them any preference over or among hypothecary creditors. 
The changes made by our local law are as follows :— As to 
labourers, artificers, menial and other like servants, the Insolvency 
Ordinance has retained the preference which our Common Law 
gave to them over their non-hypothecary creditors, but hatf 
restricted this preference to wages for three months only ; white 
Ordinance No. 11 of 1865 has moreover given to them a apecial 
and preferential mortgage over the lauded estate or property on 
which the servant etc^ was employed, for the wages due for the 
same period. With respect to clerks, the Insolvency Ordinance 
has given them a preference which it may be reasonably doubted 



■" Feb. 22. 

whether our Common Law accords to them ; at the same time, 
giving them no greater preference than is given to servants, 
which, as we have seen, is limited to one over other nnn-hypothe- 
cary creditors only, and also reeiricting it (as in the case of 
servants) to salary for three months. 

Mr. Proctor Keith's n»otion, on behalf of the Insolvents' 
clerk, must therefore be refused. 

On appeal this order was affirmed. {Lanyenberg for appel- 
lant, Ferdinands for respondent.) 
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Present : — IIackett, C, J. Stewart, J. and Dias, J. 
P. C. Kalutara, 55782. 

The defendant was charged with having sold a quantity of One may sell 
arrack contrary to the tenor of his license, in breach of cl. 26 of arrack by 
Ord. No. 10 of 1844. fancy mea- 

The P. M. found that the defendant sold the arrack for 8 *?lff*' \^T\I 

• \ n r\ ^ii'ii* • VlHry are 111 

cents, instead of 6 oents, and sold it by a fancy measure, to wif, a conformity 
tumbler, with a private mark on it with sealing wax, instead of by with the 
a given standard measure, '' such as the gallon or some well known usual stan d- 
part thereof, soy the gill or half gHl." ards of 

On appeal, Grenier for appellant, contended that neitlu'r the ^ ^ 

money nor the quantity of arrack sold, had been seized by the 
complainant, that the evidence for the defence proved the arrack 
to have been sold for 6 cents, and not 8 cents, and the glass to have 
contained 1/39 part of a gallon, and that 39 such glasses at G cents 
would make a gallon equal to Rs. 2-84, in terms of the license. 
There was nothing to prevent defendant from selling arrack by 
fancy measures, if only they were in conformity with the usual 
standards of capacity. 

'The judgment was set aside and it was held as follows :~ 

The Supreme CouK does not agree with the Police Magis- 
irate in thinking that it was incumbent on the defendant to use any 
particular measure, but considers that he would have complied with 
the Ofdiuance if he sold in any measure, the price for the quantity 
contained in which, was not more than that allowed by the 
Ordinance. The Supreme Court is further of opinion that it is 
not clearly shewn by the evidence that 8 cents, find not 6 cents, 
was the sum paid by the informant, f 

t See also Grenier's Rep. 1874, p. 65, P. C. Kandy, 99453,— Ed. 
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"" D. C. Cclombo, 708S3. 

Requibites Summons having issued in an action on a promissory note, ihe 

for a writ of Fiscal of Colombo made a return of iion est inventus, •• as the within 

aequeatra- named defendant is said to have gone to Jiiffna," atid the Deputy 

ion. Fiscal of Jaffna also made a return of non est inventus, "as the 

above named defendant is absent at coast.** 

Plaintiff filed these returns with his own affidavit, stating that 
the defendant was indebted to him, that he had no security, and 
that he was aware that defendant was not in Ceylon, but had gone 
to India, and moved for a mandate of sequestration. 

The District Judge wanted " further information," against 
which order plaintiff appealed. 

Hamanathan for appellant^ said chat the requisites of sec. 
15 of R. and O. p. 64, had been attended to. 

Per Strwart J : Set aside and plaintiff^s motion allowed. 
Sequestration to issue to such value as the District Court shall 
direct. The plaintiff having complied with the requisites provided 
by the rules for obtaining procesb of sequestration, is entitled to the 
remedy applied for.* 

D. C. Colombo, 1544. 

Mode of ser- This was a case of forfeitt>d recognizance. On the plaintiff 

vice of sum- (the Queen's Advocate) filing the summons reported to have been 

mens in cases (July served, and moving that a warrant of distress (see form G. 

of forfeited Qrd. No. 6 of 1855) do issue, the D. J, disallowed the motion in 

'S'- tbese ter^B ... 

" The' summons has not been personally served on the defen- 
dant as required by the Ord, No, 4 of 1867, d. 80, sub sec. 5. It 
is urged that 6 of 1855 dispenses with personal service, but seethe 
words '* process'* and "court". in the section cited from the FiscaFs 
Ordinance, and the defioition of these words in the interpretation 
clause,*' 

On oppeal, Ferdinands for appellant : Under d. 11 of 
Ord^No. 6 of 1855, summons may be served personally or left at 
his usual place of abode,. This provision is not repealed by Ord. 
No. 4 of 1867, as subsequent statutes instituting new methods of 
proceeding, do not repeal methods of proceeding ordained by pre« 
ceding 'statutes, without negative words, Dwarris on Stat. p. 674, 
also ( otfservaiors of the River Thames vt^ Hall, 3 L. J. G. P, 
315,421. 

Set aside and plaintiffs motion allowed. The service of sum- 
mons on the defendant is sufficient. 

* See also decision of the Supreme Court, per Morgait, C. J« 
daUd 94tb August, 1875 is P. C. Colombo, 67918.— £p. 
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Present : — IIackktt, C. J, and DiAS, J. '* 

t. C. xMatule, 13573. 

Plaint : that the defendant did, on or about the 22iid Decern- A PoHce 
l>ei' last, wilfully and knowingly seduce and take a cooly named Magistrate 
Adaki, who was bound by a contract to serve her employers on ^^n^ot split 
Makulasse Kstate, and he did further wilfully and knowingly "P*noflence 
harbour and conceal the said Adaki in Ambokka Estate, after she ^^ ^^i ^ 
iabsented herself from her said employer's service, without leave, ofanOrdi- 
in breach of cl. 19 of Ord. ^o. 11 of 1865. tiancc into 

The P. M. found him guilty of the "two offences, viz. (I) two charges, 
seducing a servant from the employ of her master, and (2) har- ^" punish 
bouring and concealing a servant, who hasabsentcil herself without ..J^er^eacr of 
leave fronri her employer's service," and sentenced him to 3 months them by sen- 
imprisonment at hard labour and Rs. 5 fine, on eacA of these tences, which 
charges, making au aggregate punishment of six months' in the aggre- 
imprisonment and Rs. 100 fine. ffate exceed 

On appeal, {Langenberg for appellant, Dornhorst for '*'t\on 
respondent), the Supreme Court amended the sentences by 
altering them into one sentence of a fine of Rs. 50 and imprison- 
ment with hard labour for 3 months \ the magistrate, by severing 
in his judgment the two charges laid in ihe plaint in this case, had in 
effect adjudged the defendant to pay a fine ol Rs. 100 and to bo 
imprisoned at hard labour for six months, a sentence which he 
had no jurisdiction to impose^ 



P. C, Panwille, 15816* 

In this case of assault, defendant was found guilty by the Recovery of 
P. M. and fined Rs. 5, " in default of immediate payment, defendant fines. 
to be imprisoned at hard labour for 14 days." 

On appeal, the additional order was set aside. If the fine is 
not paid, the course pointed out by Ord, No. 6 of 1855 should be 
followed, 

Ifarchf 1. 
Present :— Stewart, J. and Dias, J, 
C. R. MaturattAy 2404. 

PlaintiflF prayed for a settlement of his water right in a certain t*^ f §,' 
tank, and also claimed damages arising from a denial of this right Gansabawe 
by the defendants, wlio claimed the tank as their own , aud pleaded does not af- 
that plaintifif had no right to take water from it. feet civil 

rights. 
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At the hearing of this case, it transpired that plaintiff had 
made two complaints against the defendants to the village council, 
which had inquired into the question as to whether the plaintiff, 
was entitled to participate in the water of the tank, and, being of 
opinion that he was so entitled, had fined the defendants. 

The Commissioner thereupon thought himself concluded from 
going into the question of the ownership of the tank set up by the 
defendant, " in as much as the defence, in order to succeed, must 
endeavour to reverse the decision of the Gansabawe, which would 
amount to an appeal against its decision, which, according to cl. 
24 of Ord. No. 21 of 1867 is not lawful,*' The Court, therefore, 
assuming the existence of the right in favour of the plaintiff 
determined the amount of the damages which he had suffered 
from defendants' interference, and entered up judgment forRs. 12. 

On appeal, Grenier appeared for defendants and appellants : 
The civil rights of the defendants are not prejudiced by a finding 
against them in a criminal case, f Dias J. the finding of the 
Gansabawe is final and no appeal lies therefrom.] How can a 
criminal case affect civil rights ? The precedent set up is most 
dangerous, at, if it were upheld, important rights to valuable lands, 
would be disposed of in this summary manner by a petty tribunal, 
without any hope of redress. The object of cl. 24, in shutting out 
appeals, is to carry out the sentence of the village council with 
promptitude. If appeals were allowed, the redress would come 
too late, when the matter complained of had irretrievably damaged 
paddy cultivation. The legislature never intended to give such 
importance to the Gransabawe as was suggested by the Commissioner* 
If that was its intention, it would have expressly provided for it. 
In the Service Tenures' Ordinance (4 of 187 J), there is a special 
provision in cl. 10, empowering Commissioners to enquire into 
certain claims, and making their decision on the subject final and 
conclusive. 

Their lordships set aside the case and sent it back to be decided 
on the merits, and per Dias, J : The decision of the village 
council has not the effect which the Conimissioner has given 
it, and the defendant should have been allowed to prove his title 
to the tank in question. Costs to abide result. 



Irregularity 
of proceed- 
ings, 



Marchy 6. 
Present : — Stewart, J. and Dias, J. 

P. C. Kalutara, 54013. 

This case of assault was partly heard on the 11th May last, 
when the P. M. thought fit to postpone it till the 16th June, to 
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enable the complainant to be ready with the rest of the witnesses. *~ 

The record did not shew what appeared on that day, bat on the 
11th August following, the P. M. acquitted the defendants, it 
did not appear for what reason, as no evidence whatever 
was taken. 

On appeal, the Supreme Court sent the case back for trial, 
enjoining the Magistrate to make more regular entries on the 
record, 

P. C. Balapitiya, 48351. 

Per Supreme Court: "The proceedings in this case areirregnlar, I. It is ir- 

The Police Magistrate, after hearing the evidence for the prosecution, regular to 

then took up the counter case No. 48352, the evidence given in ^''eat evi- 

which, he treated as evidence in this case. This was an irregular ?®"^® given 

mode of procedure, and the judgment of conviction is therefore *as evidence 

set aside and the case remanded tor trial in the ordinary and {^ another, 
proper way." Per Anderson C, J. 15th December, 1876. 

On the case going back for rehearing, the evidence shewed ^' Assault 
that the first complainant had built, and was living, in a house, ?^ ^^how^ar 
which the defendants were alleged to have entered forcibly. They msufiable, 
had entered it during the absence of the first complainant, who on 
his return attempted to re-enter and take possession of the 
premises, when a mutual assault followed. 

The Police Magistrate held that the defendants, haying been 
in possession at the time (rightly or wrongly, he did not inquire), 
it was the complainant who provoked the assault by his attempt 
to enter, and accordingly he acquitted the defendants. 

On appeal, set aside and defendant adjudged guilty and fined 
Rupees ten each. The assault has been clearly proved, and the 
provocation which the defendants have received, docs not wholly 
exonerate them from liability, though it may go in mitigation of 
the punishment, per Dias J. 



P. C. Colombo, 4125. 

The defendants in this case who were charged, under the 16th ja^ cftrrier 

clause of Ordinance No. 14 of 1865, with using their carts without andertheOr- 

having obtained licenses for the current year, &c. pleaded guilty dinance, may 

and were severally sentenced to pay a fine of Bs. 25 each. ply his cart, 

But having discovered, subsequently to the sentence, that ^^ ^^ 
they had been charged before the 40 days allowed under the 6th Ucenae.* 
clause had fully expired, the defendants appealed. 

Pamanalhan for appellants contended that the 16th 
clause must be read subject to, clause 6, which allows them 40 
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days from the commencement of the year, in order to obtain Iho 
license. Till these forty doys bad fully elapsed, the defendants 
could not be said to have infringed the Ordinance. They would 
be chargeable on the forty first day, but not on the fortieth day. 
A penal Ordinance must be constructed strictly and in favour of 
the parties accused. [Diab J, It is true, 40 days are allowed for 
obtaining the licen^^e, but until such license has been obtained, no 
man can ply carts for hire. The 16th clause is absolute and does 
not depend on clause 6. J If that opinion were final, we should be 
responsible for the Government Agent's neglect. Supposing de- 
fendants had made a bona fide application to the Government 
Agent, and from the great number of licenses which he had to 
issue, he was unable to attend to our request, slmuld defendants be 
deprived of their daily earnings ? That surely could not have 
been the intention of the legislature. The 16th clause should 
therefore be read subject to the 6th clause. No offence was 
committed on the fortieth day. fDiAs J. II the Governmnt 
Agent does not issue the license, you may have an action for damages 
against him. Supposing the defendants never intended to obtain 
the licenses, are they to be allowed to ply carts for forty days» 
without payment to the Government? And Stewart J., it 
is to meet such cases of hardship that Magistrates are given a 
discretionary power of punishment.] 

Per Curiam : the fine being excessive, is reduced to Rs. 5. 



I. The 
widow of a 
Kandyan, 
who left is- 
•ue by ano- 
ther bed, has 
a life interest 
only in half 
the estate of 
the deceased; 
and such life 
interest may 
be prescribed 

i^ainst, 

whether the 

lan^s were 

the acquired 

or paravcny 

property of 

the deceased 

husband. 



D. C.Kandy, 28756. 

The circumstances under which this case were this day brought 
under the review of the Supremo Court, are briefly these : — 

The plaihtifiTs, as sons of one Naida Durea, deceased, claimed 
certain lands, which were alleged to be in the forcible pos- 
session of the defendant, who, in his answer, denied that the 
first three plaintiffs were the issue of the deceased, and while ad- 
mitting the remaining four as such, stated that, as son of Naida 
Durea by his first wife Bankirri, he was entitled to the lands in 
question and had possessed them for over 1 years, 

Folwattegedere Punchee, as widow of Naida Durea, inter- 
vened in support of the plaintiffs' claim. 

The D, J. held that the intervenient was the wife of Naide 
Durea ; that the plaintiffs were the issue of that marriage ; that 
the lands wore possessed by them up to the forcible popsession by 
the defendant ; and that the pi-escri[>tiYe possession of the de- 
fendant, even if satisfactorily proved, could not prevail or have 
any effect against the life interest of the widow, the intervenient. 
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The Supreme Court set aside (21st June, 1864) this judg- .^ 

ment, and remanded the case for further hearing, on the ground 2. A co- 

that the D. J. had not adjudicated on the question, whether defen- heir may pre- 

dant was the son of Naide Durea by another wife, nor on the scribe against 

question of possession. ** The widow, the intervenient, if there *"9 . ^ ^^' 

was issue by another bed, would only iiave a right over half the ^^^ *" ^ 

estate of Naide Durea. For the natnre of her ri«;ht, see 662'^ ^. 

Jiatnapura, decided by the Supreme Court, 3rd December, 1»61. ^' ^''*cum- 

Prescription, if satisfactorily proved, would prevail against it. If "{^^.wh ^^ 

these lauds were the acquired lands of Naida Durea, and not Supreme 

pai*aveny, the widow mi^sht have such a possessory right in them Court will 

ns to make her a tenant for life, and to make the plaintiffs mere alluw an ap* 

remainder-men. In that ca.^e, prescription would not run againut peal, not- 

the plaintiffs, though it might run against the intervenient during withstanding 

her lifetime. Enquiry should be made as to whether these were *"® lapse of 

the acquired or paraveny lands of Naida Durea, and in every point time, 
of view, it is material to ascertain whether defendant is Naida 
Durea's sou by another marriage.'* 

On the Hecond trial, the D.J. was of opinion that the de- 
fendant had failed to prove tliat he was the sou of Naida Durea 
and Rangkiria, and also his prescriptive possession. The lands in 
dispute were athnitted to have been paraveny lauds, and as there 
was no proof of the widow (the intervenient) having been pro- 
vided for by her late husband, the D. J. following the judgment 
of the Supreme Court in D. C. Rainnpura 662^, held that the 
intervenient was entitled to maintenance and support, for which 
purpose she was to receive from the heirs of her deceased husband, 
Naida Durea, either a portion of the produce of his paraveny 
lands or the temporary possession and usufruct of a suitable por- 
tion of the said lands. 

The Supreme Court set aside Mth October 1867) this 
judgment also and ordered the case to be hoard de novo. Mr. 
Berwick held (28th November, 1867) thai the plaintiffs and de- 
fendant were alike the children of Naida Durea, but as defendant 
had failed to prove 30 years adverse possession against the co- 
heirs, in terms of the Supreme ('ourt decision in D, C, Colombo 
38,329, June 21st 1866, the plaintiffs were entitled to half, and 
the defendant, as their step brother, to the other half, of Durea's 
estate. 

No appeal was taken, but on the 29th September 1875, the 
defendant o>)tained permission from the Supreme Court to file his 
petition of appeal against the finding of Mr. Berwick, on the 
ground that Mr. Berwick's judgment was ba^ed on a misap- 
prehension on the law of prescription in respect of co-heirs. 

Upon the lodging of the appeal, the plaintiffs petitioned the 
Supreme Court to permit them also to appeal against Mr. Berwick's 
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finding as to paternity, based as it was on evidence taken, at the 
second trial, and read, but not heard, by Mr. Berwick. 

Grenier and Van Langenberg for defendant and appellant, 
Cayley Q.A. and Ferdinands D.Q.A. for plaintiffs and respondents. 

Per Stewart J. set aside ; the decision in this case pro* 
ceedcd on a misapprehension of a judgment of the Supreme Courts 
the then District Judge of Kaudj [ T/r. Berwick'] holding that, 
according to that judgment, a co-heir could not acquire, as against 
a co-heir, a title by prescription, although the party has been in 
undisturbed possession of land for the full period of ten years ; a 
construction entirely erroneous, as pointed out by the Supreme 
Court in C. R. Batticaloa 9656, Vauderstraaten's Reports p. 4^* 

In view of the result of a subsequent case between the 
parties in respect of other lands (oonnected case No. 51506), in 
which the judgment was based on the ground that adverse pos- 
session for ten years was sufficient t« give a prescriptive title, it 
appeared to the Supreme Court that it was only equitable, not- 
withstanding the lapse of time, to give the defendant in the present 
case (No. 28756) an opportunity of appealing from the judgment 
against him, in order that ho might bo placed, if the facts permitted^ 
in no worse position than his co-heirs and co-litigants. 

We wore pressed by the learned counsel for the respondents 
to remand the case for another hearing. But having closely 
perused the proceedings, comprising no less than three trials, we 
are of opinion that there is no need for further protracting the 
litigation between the parties, which has already extended over a 
period of more than 20 years, the evidence adduced appearing to 
us satisfactorily to establish a title in the defendant by prescriptive 
possession. 

It is accordingly decreed that the claim of the plaintiffs be 
dismissed and that judgment for the hinds in question be entered 
for the defendant, the defendant being hereby declared to be dis- 
entitled to damage or compensation from the plaintiffs, in regard to 
their possession of the said lands up to the notification of this 
judgment. 

Parties to bear their own costs. 



Landing 
agents and 
carriers, and 
their respon- 
sibility on 
the terms oi^ 



D. C. Colombo, 68826, 

In this case, action was brought to recover Rs. 219, value 
of 48 pieces of regatta prints, stolon out of a case, which plaintiffs 
had employed defendants to land from the S. S. " Viceroy" on the 
3rd December 1875 aid to warehouse. The libel averred that 
the defendants did not so convoy and warehouse the case as they 
had contracted to do, whereby, and by reason of their negligence 



contract en- 
tered into. 
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titii\ want of due and proper care, in tlic charge and custody of the 
bale, this portion of their contents waH stoltMi. 

The defendants in their answer denied that thoy were em- 
ployed by the plain tiflPs, and said they were employed by the 
Wharf and Warehouse Company , to land the case, and therefore 
denied their liability to the plaintiffs ; and they further pleaded 
that by the terms of their contract, they were not lialde for any 
loss or damage which might happen to goods and packages, 
entrusted to them to land, after the landing of the same was re- 
ported to the consignees, and that they, having report^'d the 
landing of this case to plaintiffs on the 4th December, and the loi^s 
or damage having occurred on the 9th December, they accordingly 
were not liable. 

The defendants' landing report (Document A), referred to in 
the judgment of the District Court, is as follows: 

No. 1 Boat Company. 

Colombo Wharf, 3rd December, 1875. 

Landed from the S. S. " Viceroy" from London, and warehoused 
for Messrs. Darley, Bjtler and Co. 

P«8. — Immediate attention is kindly requested to damaged or 
bad order packages; the Company will take every precaution and care of 
goods and packages entrusted to them to land or Rhip, but will not hold 
themselves liable for any damage after they are reported. 

(Then follow the marks, numbers, &c., of the packages)* 

The learned D. J. ( Herwick) delivered judgment in these 
terms : — 

Mr. Layard does rot press the plea of their being no con- 
tract with plaintiffs, and I think there was no room whatever for 
further contending that there was no contract between the de- 
fendants and plaintiffs, the moment document A. was read. 

On the facts I infer and find \ 1 ) that the loss in question 
was incurred by theft, committed between the 3rd and 9th days 
of December, while the goods were lying in the outer verandah of 
the Queen's Warehouse, and {2) that they had been *' received" 
there by an officer of the Customs on the 3rd, and were in the 
custody of that department : received there in a part of the Queen's 
Warehouse premises ; and being in a part of the Customs Ware- 
house premises, after receipt by the Customs officer, I consider 
they were in the custody of the Customs and *' warehoused^'* 
warehoused in the sense intended by the use of the word in 
document A« 

To condescend to a familiar illustration, goods are received 
in my premises, when they are received by me or by my servant in 
my verandah or in my compound, although not yet taken inside 
my house or locked up in my stores. Indeed, I presume there are 
many articles of import which it would be exceedingly in- 
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convonient, if not iniposBiblc, to take actually inside tho Qaecii's 
Warcliouse, and which must almost of necessity he left outside itl 
the Warehouse premises, and still must be considered for all revenue 
and other purposes as ** warehoused*" 

J hold therefore that the defendants have fulfilled their con- 
tract as carriers, and that tho theft occurred after they had been 
delivered at the Warehouse. 

It does not follow thence that ihey are not liable for the theft ; 
for the question remains who is culpable, if there be culpability, 
for their not having been taken into a place of security or being 
better watched. Primarily the Customs authorities will be cul- 
pable for the want of careful watching and custody, Unless they 
have directly thrown this risk upon the importer or his agents, the 
landers. And I could hardly doubt, after perusing certain clauses 
in the Customs Ordinance, that, if the customs officers had directed 
the importer or his ngents or coolies to carry and store these goods 
inside^ where they would have been safe under lock and key, and if 
the coolies or their employers, from carelessness or any negligence, 
left them outside, the Customs department would be free from all 
liability. In this case there is no evidence, excepting a few words 
of Rodrigo, upon which I cannot place the slightest reliance, that 
the custom house had directed the coolies to take the goods inside. 
Then was there any obligation on the defendants, the landing 
agents and carriers, to take them in^^ide spontaneously, and failing 
their doing so, to be responsible to their employers, the plaintiffs, 
for negligence? 

I doubt very much whether this question of the culpa be in 
if-sue. The libel certainly charg'S ne«fligence, but negligence be- 
fore fulfilment of contract, becaiise it says " want of due and 
proper care in the charge and custody." Now I hold that these 
goods were " warehoused*' and out of the defendants' charge and 
custody on the 3rd December ; I mean they were in the custody 
of the Customs at the time they were stolen. I think defendants' 
legal custody had ceased, v»hen Rodrigo received them. I do not 
say whether, as between the Customs and the importers rplaintiffs), 
the culpa did or did not lie with the latter, in failing to see them 
locked up. I give no opinion upon that. Neither do I say, as 
between the landing agents and the importers, whether the blame 
was with the landing agents or not. All Ijdo say is that the particular 
culpa which led to this loss arose after, and not before, the goods 
had been warehoused ; and therefore that the defendants are not 
properly sued for this loss, upon that contract to deliver and ware** 
house, which has been made the cause of action. 

Plaintiffs are nonsuited with costs. 

On appeal, {ProwTie for appellants, Layard for respondents,) 
the judgment of tho Court below was affirmed. 
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D. C. Kegalla, 2965. — 

Plaintiff, as adopted son of Pina Veda and Lapse, deceased, of adoption 
claimed certain lands which defendants kept possession of, as the in Eandyaii 
t)nly heirs and next of kin of the said Pina Veda and Lapee, law. 

A third party also intervened in the case, claiming the lands 
in question as another of the adopted son of the said deceased's. 

The plainiiff in support of his allegation adduced oral evidence 
and put in evidence deed A and case No. 694 of the District Court 
of Ratnapura^ in which the suposed adoptive parents had admitted 
that they had a *son' named Unga (or the plaintiff.) These cir- 
cumstances, it Was contended, added to the fact that the deceased 
had no children, and that the plaintiff was their nephew, proved 
the adoption. But the learned D. J. held as follows :— 

The evidence has not established the alleged adoption of either 
plaintiff or intervenient« It is tty say the least, weak and insuf- 
ficient, to constitute adoption. The deed letter A. which is 
virtually a deed for assistance, speaks of plaintiff, not as adopted, 
but as if adopted Hence the reason for the deed, a faci at once 
shewing that there could have been no reHl adoption, but only a 
mere bringing up (but not from childhood, which is important) of 
the plaintiff, and therefore also the allusion to him in the former 
case of Pina or Lapee as their son. Case dismissed with costs. 

On appeal, affirmed, ( Greniet for respondent.) 



March, 8. 
present : — StKwart, J. and DiAs, J. 
P, C. Kalutara, 56981. 

On a charge, under the 1st and 7th sec. of cl. 1 of Ord. No, 1. Amusance 
lo of 1862, of keeping the dwelling garden at Kathirkanunde in a committed on 
mopt filthy and dirty state, the defendants contended that certain ^^^ border 
preliminary steps (by way of notice Ac, under cc. 10 and 11), ^^f*^^^j"i 
which ought to have lieen taken by the P. M. and other officers, 'ihe "ublic 
who had the conservancy of the town^ were not taken ; and thouffh to a 
secondly, that the nuisance was not in any road, street or public limited ex- 
thoronghfare, but in a private garden, through which a private tent, is pun- 
path led to the sea-shore. ishable under 

. B6C 1 and 7 

The P» M. over-ruled these objections and found the defend- *£• j • 

^"^ guilty. 2_ The e^. 

On appeal, Grenier contended that the house or garden did dence of a 

not border on a road or public thoroughfare, but was a quarter of a witness in 

mile away from it. There was only a private path leading from ^^^ criminal 

it, through the garden, to the sea-shore. [Dias, J. it was a ^^^ ^ ^^* 
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public foot-path which, was habitually used by the occupants of 
15 or 20 families in the neighbourhood.] That made it merely 
a right of way in favour of a few persons. It could never be 
considered public. [Dias, J. yes, public, in a limited sense.] 
The Ordinance No. 10 of 1861 defines what a thoroughfare is, 
and in a BaduUa case a nice distinction was drawn by Sir Edward 
Creasy between via vicinalis and via publica. [Dias, J. clause I of 
the Nuisances Ordinance has the restrictive words ** road or 
street" before public thoroughfare, which clearly shews that the 
intention of the legislature was to include a case like the present.] 

The Supreme Court accordingly held that the above objections 
were properly over-ruled, but set aside the judgment and remanded 
the case for re-hearing, because the F. M. had acted upon the 
evidence of a Mr. Schokman, Medical Practitioner, who had 
been examined in another case, but not in^the present one. 



Where a 
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March^ 9. 
Present : — STEWARt, J. and Dias, J. 
D« C. Matara, 28412. 

A certain land had been partitioned between the parties in 
this case. The plaintiff complained that the iirRt defendant was 
encroaching on the eastern side, and the second defendant on the 
north-western side, of the portion allotted to her, the plaintiff, and 
fihe joined both defendants in the present action of trespass. 

The defendants pleaded inter alia^ that plaintiff could not 
maintain the stiit, as she had improperly blended two separate 
causes of action. 

The D. J. in entering up judgment for plaintiff^ ruled that 
the encroachment having been on one and the same land, there 
were not two causes of action to blend. 

On h^^eiBXyFerdinands D.Q.A. for appellants, took the same 
objection that had been taken in the Court below. By eonsolidating 
the actions, defendants had been unnecessarily dragged into the 
District Court, whereas if an action was brought separately against 
each defendant, costs would have been less. PStrwart, J, cited 
Ordinance No. 11 of 1868 cl. 76, and said that such acase.should be 
left to the discretion of the District Judge.] 

Affirmed > 



D. C. Tangalla, 188 
Secun^ ^ ^^ jj y^^ Cuylenberg, Proctor for appellants, moves to 

Pri^^oun- ^^^^^ securities in appeal to Her Majesty the Queen in Council^ 
ci). with an affidavit of their worth. 



I 
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Motion disallowed. The socnrity ought to have been com- — 

pleted within three months of the date of the petition for leave to 
appi^al. Such petition was presented on the 27th November last : 
the security should therefore have been perfected on or before the 
27th February last 



f2Si 3/arcA, 13 

Present : — Stewart, J. and Dias, J. 

P. C. Kalutara, 55475. 

Their Lordships held as follows : — 

Taxation of the bill of costs amended . It is ordered that Neither 

the defendant's expenses recoverable from the complainant be advocates* 

reduced to Rs. 10.08. nor proctors* 

The Supreme Court does not consider the fee paid to an f'^es come 

Advocate for appearing in Colombo in appeal, a charge comprised '^^^^ Jhe 

in the expenses to which a complainant is made subject by section ojmeMM f 

106 of the Ord. No. 11 of 1868, that section rendering the com- ^^ defen*- 

piainant only liable to the payment of the reasonable expenses of dant in false 

the defendant, and of such of his witnesses as shall have attended and frivolous 

at such prosecution. chaiges. 

The Proctor's charges :n the Police Court are also disallowed. 
See judgment of Supreme Court in P. C Colombo, No. 21824, July 
13 th, 1875. 



P. C. Matale, 13781. 

Affirmed, The defendant ( who was acquitted ) was charged Arrack Or< 
with selling brandy by retail in breach of cl. 26 of Ord. No, 10 dinance* 
of 1844, a clause relating to the sale of arrack and rum, and not 
of brandy. 



P. C. Colombo, Lrs. W. X. 

Complainant charged defendant with having behaved in a Abusive 
riotous and disorderly manner in the public street, in breach of |*'!g''*g6 ^uf- 
cl. 2 of Ord, No. 4 of 1841, and stated *«the defendant is a wo- Jdn a ^aroe 
man. She abused me." of disorderly 

On appeal against a refusal of process, per Stewart, J : conduct, 
set aside and ordered that process do issue. The examination of 
the complainant does not disclose that the abuse was not of such 
a character as to render the defendant punishable for behaving in 
a disorderly manner in the public street. See Bcling's Rep. pt. 2 
p 105, P. C. MullaUivu, 5636 
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P. C. Colombo, 4197. 



Charge of • Plaint: That defendant did tender a bribe of Rs . 10 
bribery, be- to police sergeaint 457, for the release of one Ehvmh who was 
yond the ju- detained on a charge of theft, 
risdiction of ° 

Police Courts Per Supreme Court j Proceedings quashed. TUe Police 

Court had no jurisdiction to try this case, 



Bench of Magistrates, Galle, 5049, 

Lapsed ap.» q^ defendant's appeal petition being rejected in the Court 

P^lfce Courts ^^^^^' ^" ^^^ ground of his having filed it a day behind time, he 

will not be ^^gS^d ^®^^® ^^ *^® Supreme Court to appeal, filing an affidavit, 

entertained stating that the one day's delay arose from ignorance in calculation. 

under any But the Supreme CourJ; rejected the appeal, and, per Stewart 

circum- J — jije petition of appeal not having been delivered within the 

stances. prescribed time, the appeal cannot be entertained. There is no 

provision for admitting appeals from the decisions' of Police 

Magistrates, after the lapse of the time appointed for appeals being 

lodged. 

March, 15. 
Present : — Stewart, J, and Dus, J. 

D, C. Colombo, 66920, 

sThe land, On a writ of execution sued out by Messrs. Strachan & Co.» 

lord's lien against Mr. Peterson, the Fiscal seized certain goods, which in- 

over the eluded a printing press, as belonging to the defendant, in his place 

mrectoe< I/- of business at Chatham Street. A little before the commence- 
tuaT M^^" ^^^^ ^^ *^^® ^**®» ^" ^^® ^^^^ October last, the defendant's land. 

again 

claims 

other credi- upon 



ubuci \>&cuA- ujiuii uiD tigui* w* »»w.^ vr»^. v.*^ .«. ..x^a^.o o^ia^u. jo^i , norucrt ^ cne 
tors of the Government Printer ) became purchaser of the printing press, 
tenant, so ^j^j^ f^n knowledge and notice of such claim and lien. The 
'^"S ^ Fiscal accepted payment of the purchase money on the 4th No^ 

mahTin'^the member, but refused to grant a permit for the delivery of the 
premises of press, pending the settlement by Court of the landlord's objection 
the landlord to its removal from his demised premises. 

under a judi- In the meanwhile, the landlord obtained judgment against the 

cial seques- defendant for the rents due, and had the articles in his premises 

tration ob- jadieially seized ; whereupon Mr. Herbert moved for notices on 

tained by ^^^ Fiscal and the landlord, to shew cause why the priating press 

• should not be delivered over to him, the purchase money having 

been already paid. 
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The learned District Judge ( Berwick) diRrlmrged the rule, "^ 

heing of opinion, that the landlord, by the judicial seizure of the 
articles in question, undor his own writ, had perfected his lion 
over them and was entitled to detain tUem from the purchaser. 
The judgment was as follows : — 

There seems no rea-on to doubt that the sale was valid, the 
contract of purchase complete, and that the legal ownorflhip of 
the printing press is now vested in the purchaser. It does not 
follow necessarily that he has fulL and absolute power over his 
property. He stands in the place of the execution debtor who 
was owner, but under whom the goods were subject to the land- 
lord's lien, provided that lien be made effectual while the goods 
remain in the premises. The landlord contends that his lien was 
made so effectual in two ways, and that he is entitled to insist upon 
having the goods remain where they are, until his debt is discharged. 

Certain affidavits have been put in on his behalf and are 
uncontradicted, which shew that his claim was openly advanced to 
the Fiscal before the sale was concluded, and upon this the qupf - 
tion arises whether a mere verbal claim to a Fiscal is such a 
sequestration or preclusio as suffices to make the lien cffeciual. 
I am clearly of opinion that it is not. The seizure or preclusio 
must be by "public authority/' that is to say, must be by a 
judicial proceeding. But in the second place, it is contended that 
they were seized under a writ of execution, at the landlord's in- 
stance, for the same rent on the 2()th of November, three weeks 
after the sale indeed,' but while the goods were still in the pre- 
mises* There can be no doubt at all that this was a seizure by 
9nd under " public authority," and I am of opinion, it fully per- 
fected the landlord's right to lien, and that he is entitled to insist 
on the goods not being removed by their owner, whoever he may 
be, until his claim is satisfied. 

This may at first sight seem hard, but the answer is that it 
was the owner's fault in not having removed them after their 
purchase, before this seizure was made. It is said that the Fiscal 
refused to allow their removal, on account of the verbal claim, 
which I have held insufficient. Well, then, possibly, he has a 
right of action against the Fiscal, but the Fiscal replies by putting 
in a letter of 2nd November, by which the opposition to the 
removal was withdrawn, and told the purchaser that he might 
remove them at his own peril. To this I believe the purchaser's 
counsel rejoins some other fact, but in deciding the naked question 
before roe, the Fiscal's liability to damages is not in quei>tioo. 
The naked and only relevant facts are these : while goods, subject 
to hypothec, were still on the premises, the landlord made his lien 
effectual and perfected it by a judicial seizure under public autho- 
rity. The rule mu^t therefore be discharged with costs. 
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"~ On appeal, Ferdinands^ D. Q. A. ( Browne with hiiii\ ap- 

peared fot* appellant : the right of tacit pledge in favor of the 
landlord is inetfeeiual, if the invecta ei iilata are not fiequestered 
by piibli/c authority, while they are still in his premises, Voet ad 
Pand, 20, 2, 3. Vanderst. Rep p. 103, Grenier's Etep, for 1874, 
pt. 3. p. 33* Id the present case, the landlord's inchoate right 
had not been, on the day of the sale, perfected by a preclusion 
The sale to the appellant is accordingly valid. The landlord may 
exercise his right of detention over the articles sold, but as 
soon ^as their value is tendered to him, his right becomes in* 
operative altogether. ' It is said that the landlord made a judicial 
seizure of the goods in question on the 20th of November, but at 
this time, it had ceased to be his tenant's property by the sale, and 
further, when the goods were in the possession of the Fiscal, he, 
for the time being, must be considered as the agent of the appel* 
lant. The landlord's subsequent seizure, therefore, is of no avail, 
and does not prejudice the original absolute right of the purcha* 
ser to remove them. How does the removal of the goods affect 
the landlord, if the proceeds thereof is paid to him ? By his 
Proctor's letter to the Fiscal, dated 30th October, he claims the 
proceeds of the sale by way of preference, and yet, when the 
proceeds are given him, ho does not accept them, but would have 
the goods themselves. If the landlord has still his lien, it is 
competent for this Court to annul the Fiscal's sale and place 
the parties in statu quo, 

Crrenierf contra: It is true that the goods were sold and their 
price paid to the Fiscal on behalf of the landlord, but so long as 
they have not been removed from his premises or delivered over 
to the purchaser, the right of the latter will not prevail against 
the right of the landlord, 1 BelVs Principles, 37, 3 Burgees Com^ 
mentaries, 595. The landlord's Proctor certainly claimed the 
proceeds of sale, but that letter was never acted upon by the Fis- 
cal, because it reached him two hours after the sale. The letter 
ought, therefore, to be thrown out of consideration. The case 
thus depends on the right of lien vested in the landlord. That 
right entitles him to detain the goods themselvesi until his whole 
rent is paid. 

Cur. adv, vuli* 

And their Lordships held this day as follows : — Affirmed, 
but the sale of the printing press in question is set aside, and 
the appellant declared entitled to be refunded the purchase money 
which he had given to the Fiscal. Appellant will pay the land* 
lord's co9ts. The execution creditor will pay his own costs. 

The Supreme Court agrees with the learned District Judge 
that the landlord had not done any act whereby he had parted 
with his lien. It was urged for the appellant that, by the letter of 
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liie 30ih October, tbe landlord had elected to take the proceeds 
sale. This letter seems to have reached ihe Fiscal norae liours 
after the sale, and the Fiscal in his return of 6th November, says 
the terms proposed in that letter were not accepted by tlie Proc- 
tor for the execution creditor. We do not therefore think tbnt 
this letter can be taken As amounting to an election on the part of 
the landlord to waive his lien and look to the proceeds sale for 
payment. It further appears, from the affidavits filed in this case 
that the landlord appeared at the sale, and, in the presence ot the 
appellant and others^ asserted his right of lien. Under these cir- 
cumstances, we think all tbe putties 'should be left in the same 
position as they were in before the sale. 



D. G. Kalutara, 2988^. 

Plaintiff, a Moorish wifcj had obtained judgment in two cases* m u ^^ \i * 

instituted in the District Court of Colombo, against her husband, ^j^ ^™ent?- 

for mag gar and for money paid. She now alleged that her bus- ^^^ ^ p^^. 

band, who was the third defendant in the present case, mortgaged, ference in 

with the view of depriving ber of the fruits of her judgment, respect of 

certain lands of his, without consideration* to the first and second' her maggar 

defendants, and she prayed that the said mortgage bond might be *"^ haicooly, 

cancelled and declared void. 7?** " she 

chooses to 
In answer, the 1st & 2nd defendatits denied they were guilty, sleep over 

and charged tbe plaintiff and her husband with collusion. her rights. 

Plaintiff's evidence was to ibis effect : I have been married ^pu,!^^ h'er 
to 8rd defetidaut for 25 or 26 years. Last year I brought a case J^jm ^ ^.jjg 
against him to recover my maggar y as he had ruined me. He detriment of 
borrov^ed from Mr. Charles Dias £250, mortgaging two lands of bona fide 
mine. Otie was my dowry property, and the oiher I got by will mortgagees 
from my grandfather. To pay Mr. Dias, we bad to rcII the mort- of her hus- 
gaged property for £600* Shortly after that it was I brought ^*^^- 
the case against my husband for the recovery of tbe mnggar. 
When the case was ripe for trial, he consented to judgment. He 
also consented to judgment in the other case I brought against 
him for the recovery of the money I had paid to Mr. Dias. I do 
not know whether tbe 1st and 2nd defendants lent any money to 
my husband. 

It was also proved that, prior to tbe institution of the case for 
the lecovery of the maggar, plaintiff's Proctor served the 3rd 
defendant with a notice, stating she would dispute any alienation 
or encumbrance he made on his property. 

The learned District Judge, without calling upon 1st and 2nd 
defendants for their defence, held as follows : — whatever tbe con- 
duct of plaintiff 's husband may have been, plaintiff has utterly 
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failed to affect the let and 2nd defendants with fraud, and the 3rd 
defendant has utterly failed to prove want of consideration for this 
bond. Plaintiff is non suited with costs. 

On appeal^ Ferdinands ( Grenier with hits ) for appellant, 
cited D, C. Colombo y 8107, Testamentary, 28th February, 1871^ 
and Z>. C. Colombo, 54376, Vanderatraaten's Rep, p* 196, also 
p. 163. Langenberg appeared for respondent » 

The Supreme Court held as follows 1— 

Affirmed. We agree with the learned District judge in the 
View he has taken of the case. 

As regards the argument founded on the decision in D. C. 
Colombo y 3107, Vandersiraateii's Rep. pt. 2, p. 168, we are ot 
opinion that that case only establishes the right or a Mohamedan 
wife to preference in respect of her may gar and kaicooly upon 
the unencumbered effects of her husband. 

If a woman chooses to allow her maggdr, which she may 
have claimed immediately after her marriage, to remain indefinite- 
ly with her husband, she cannot be permitted to pursue her claim 
to the detriment of bonajide mortgagees, whose money probably 
had been obtiuned for the purposes of both husband and wife« 
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p. C. Colombo, 1873. 

The following judgment of the Supreme Court explains the 
facts of the case : - 

The question in this case is as to the construction of the 37th 
section of the Licensing Ordinance, No. 7 of 1873, and whether, 
where there aie several co'^defendants, the fine may be single and 
personal to each, or whether the amount of fine must be restricted 
to a single sum, as for one offence. * , 

We think that the fine is personal to each defendant, inas- 
much as the concluding part of the section increases the fine in 
the case of a subsequent conviction, and unless the fine is to be 
considered personal, it would not be possible to adjust the com- 
putation, where, say, one defendant has been pre^^iously ooDvicted 
and another not. 

The present case is distinguished from that reported in Btling 
and Vanderetraaten, P, C. Balapitimodera 23132, and other 
previous decisions, those cases being in respect of infringement of 
Ordinances, making no distinction between first and subsequent 
bfi^ences. Per Stewart, J. 
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Marckf 16. 

Present: — Stewart, J. and Dias, J. 

D. C. Jaffna, 2828. Misjoinder 

of action or 
The libel alleged that plaintiff* waa the owner, by right of parties, 
purchase^ of seven parcels of land, all lying in one block, and 
stated that the defendants (eight in all), wickedly intending to 
injure his rights, executed two deeds amongst themselves, the 
first deed executed by 7th defendant in favor of the (Hh defendant 
upon an improper schedule granted by the 8th defendant, and the 
second deed executed by the 2nd, 3rd & 4th defendants in favour 
of the Ist defendant upon an illegal schedule granted by the 5th 
defendant ; and the plaintiff further stated that the defendants 
were in illegal possession of the lands in question, and prayed that 
the said deeds might be cancelled and he himself quieted in posses- 
sion. 

On the case coming on for trial, the District Judge thought tha^ 
there was either " a misjoinder of ac( ion or a misjoinder of par- 
ties : the two deeds, which the plaintiff* seek to set aside, are 
separate and distinct^ granted for different parcels of land, in 
different years, and upon different schedules. The two sets^ of 
defendants and the Udeyars, who granted the respective schedules, 
ought to have been separately sued. They have no joint interest 
in the two sets of lands, and cannot therefore be jointly sued. 
And in the case of the Udeyars, who granted the schedules for the 
execution of the two separate deeds, how can they be joined in 
one action ? *' The District Judge accordingly non-suited the 
plaintiff. 

On appeal ( Ca^/6'^, Q.A. for appellants, and FerdinandSyD.Q^ 
A. for respondents^ set aaide and remanded for hearing and decision, 
and per STEWABT,J.—-The claim of the plaintiff is not only in res- 
pect of one block of land, but further, the defendants are charged 
with acting in concert, in disturbance of the plaintiff's alleged 
right. The defendants |^ who moved the non-suit J to pay the 
plaintiff's cost in appeal. 



March^ 20. 

Present : — Stewart, J. 
P. C Colombo, 4620. 

Pkint : — That the defendant did on the 2nd of March, 1877, In a charge 
at the Fort, receive the sum of Rs. 5, under false pretences. of false pre- 
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The following evidence waE led : — 

Complainant sworn : I engaged the defendant to tuke some 
cattle to Demetagoda. I advanced him Rg. 5, I told him that I 
would give him another rupee on delivery of the cattle. I return- 
ed at 10 P.M, to the Wharf. I found the cattle still at the land- 
ing place. The defendant was absent. I found him at the 
Wharf, he denied that he had received any money. Afterwards 
he took the money out of his pocket and handed it to the con- 
stable. [ Here defendant states, " it is a fact that I received the 
Rs. 5 from the complainant, I did not know to what place to 
take the cattle. I waited." ] 

P. C. 644. affirmed : I arrested the accused. He gave back 
the money to the complainant and said the complainant's boy who 
was to have shewn the way ran away. The accused was found by 
the complainant about 10 yards from ihe cattle. 

On appeal against a conviction, set aside, and per Stewart, 

J. The plaint should set out the false pretence. But even 

supposing that the objection on this ground is too late after con- 
viction the evidence does not establish that the false pretence was 
of an existing fact by means of which the money was obtained. 

All that is proved is, that the defendant received five rupees 
from the complainant, in order to take some cattle to a certain 
village, and that the defendant did not take them. 

The pretence that a party would do an act, which he did not 

mean to do, is merely a promise for future conduct, and not » 

punishable false pretence. 

Set aside. 



P. C. Matale, 13788. 

Plaint: that the defendant, being a cangany employed in the; 
Fiscal's Office, Matale, did on the 1 6th instant, wilfully disobey 
the orders of the complainant and grossly neglect his duty, in that 
he did, on the said day, fail and neglect to lock the door of the 
said office, and to order a peon to mount guard there, in breach of 
cl. 11 ofOrd. No. 11 of 1865. 

On appeal against a conviction, set aside and per Stewart, 
J : the defendant, who is described as a cangany employed iit 
the Fiscal's Office, is charged in the plaint with neglect of duty in 
breach of the Ordinance No. 11 of 1865. 

Under the repealed Servants' Ordinance, No. 5 of 1841, it 
was held by the Supreme Court ( Beling and Vandersti'aaten'a 
Report, p. 29 Rainapura P. C. 1376), that a peon of the Dis- 
trict Court did not come within cl. 7 of that Ordinance. 

This clause is substantially re-enacted in the Ordinance now 
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in force, and though to some extent made of wider operation, it is — 

not 80 extended as to include such an employ^ of a Public Office 
as the defendant. 

See Interpretation Clause of Ordinance No. 11 of 1865, ac- 
cording to which the word ** servant" shall include <^ menial 
domestic and other like servants ; pioneers &c. and other labour 
ers &c. employed in agricultural &c. or other like work." 



P.C.Jaffna, 12391. 

On appeal against a conviction on a charge of theft, the J. P. 

finding was affirmed, and per Stewart, J : — The production of proceedings 

the J. P. case, though with the consent of the parties, was irregu- cannot be 

lar. But the depoeitions having only been put in as a matter of P"' ^^ ?^^" 

form and in no wAy acted upon, and full evidence having been p ^?® ^" * 
adduced at the trial independently of the J. P. proceedings, this 
judgment is affirmed. 



P C Batticaloa, 11016. 

The proceedings in this case were quashed in the following 
tei ms : — 

The plaint charges the defendant with exposing '* in toxica- Under sec. 37 

ting' liquor ** for sjile at his tavern after 8 o'clock in the night, in of the Licen- 

breach of sec. 37 of Ord. No. 7 of 1873, and sec. 4 of Ord. No. sing Ord- 

22 of 1873. nance, arrack 

The evidence adduced shews that arrack was sold. " Intoxi* i«"ntoxica- 

eating liquor," however, as defined by the interpretation clause of ^j^^ liquor." 
the former Ordinance, does not include arrack. 

The charge might have been laid under sec. 13 of Ord. No. 
4 of 1841 and section 4 of Ordinance No. 22 of 1873. 



P. C. Kegalle, 41512. 

The Police Magistrate acquitted the defendants of the charge The Timber 
of felling timber trees from crown land (in breach of cl. 5 of Ordinance, 
Ord. No. 24 of 1848 and cl. 2 of Ord. No. 4 of 1864), on the it« scope, 
ground that the land appeared to be periodically cultivated, and 
that the jungle was not 20 years old. 

The Deputy Queen's Advocate ( Ferdinands ) appeared for 
the complainant and appellant, but could not support the appeal. 

Uis Lordship agreed with the learned counsel, and in affirm- 
ing the judgment, observed that there appeared to be a general 
misconception as regards the scope of the Timber Ordinance, 
which was intended to check the felling of timber trees on crown 



^ I 
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— lands, and not to ftpply to caees where parties trespassed in crown 

land and carried on chena cultivation, and preparatory to such 
cultivation destroyed trees when clearing the jungle. The tre- 
pass should be dealt with under the Ord. No. 12 of 1840, and not 
under the Timber Ordinance. The Supreme Court had inyariably 
declined to deal with cases of this kind under the Timber Ordinance.^ 



P. C. Matale, 13G88, 

Timber Plaint :— that the defendants did, on Ac, fell timber on a 

Ordinance, land belonging to Her Majesty, to wit on the land called Pongala-. 

Plaint defcc- pitya, without having previously obtained a license, in breach of 

*^^® cl. 2 of Ordinance No. 24 of 1848, 

The evidence shewed that the trees felled were one of them 
jack, and the other a liana tree. The defendants claimed the Innd 
as their own, but failed to prove their title. 

On appeal against a conviction, the pro ceedings were quashed 
and per Stkw>rt, J: — The charge is substantially defective, in 
that no trees whatever are specified or described in the plaint. 



C. B. Ba(;ticaloa, 8275. 

Where the The 3rd defendant, the daughter of the first two defendants 

action is for \^ been married to the plaintifif, and on the occasion of the diaso- 

the recoveiTr lution of the marriage, (which was a Moorish one), the defendants* 

dt^M ^7 *^®^"' ^^^ ^^^^ 2^^* September, 1870, agreed with the plain- 

nJ^urt be ^^> ^^^ ^ consideration, not to claim from him maintenance for his 

proved. three children (by the Srd defendant), nor to institute any action 

against him, for six years from the date of the bond. The plain- 

tifiT now claimed from the defendants the *' petalty " of rupees 52, 

as stipulated , for having broken through the agreement and insti« 

tuted an action in the Police Court for maintenance against him 

before the lapse of the said term of six years. 

The Commissioner gave judgment for plaintifif. 

On appeal ( Grenier for respondent), set aside: the amount re- 
ferred to in the agreement being in tbe nature of a penalty, damages 
should have been proved. No damage at all appearing to have 
been sustained by the plaintiff, the claim is dismissed. Parties to 
bear their own costs. 

P. C Ratnapura, 1307. 

A plaint Plaint:— tbat the defendant did on the nif;ht of the 6th ins* 

for pelting tanty at Ratnapura, maliciously aud wilfully pelt sones to the roof 
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of the complainant's boutique, in breach of tbo Ord. No, 6 of 1846, — 

clause 19. stones detec- 

On appeal againRt a conviction, Layard for appellant cited clous injury 

P. C. Matara, Lr. B., Grenier 1873, pt. i. p 61 ; the plaint did not j, not laid, 
allege that the defendant did commit injury to any real or personal 
property, 

Stewart, J. — quashed the proceedings for the above reason. 



C. R. Kandy, 3174. 

This was in the nature of a claim in execution. The clai- A person 
mant instituted case No. 68999 in the District Court against the having a 
execution creditor in the present case, and pending the decision *^'"™ agamst 
of the District Court case, seized the money realized under the creditor who 
present case. The question for decision was, whether a person \^^ made 
who has a claim against an execution creditor can prevent him a levy in 
from drawing money recovered by him} until that claim is adju- execution 
dicated upon. ^ under a 

The commissioner held, that the claimant could not, under judjgment in 
the circumstances^ offer any opposition to the drawing of the tavour, 

™^"7- ^*vent him^" 

It was contended on appeal for the claimant, that the ques- f^om draw- 

tion raised above was analogous to that decided by the District ing the mo- 
Judge of Kandy in 56869.* 

* The following is the judgment in Z>. C. Kandy ^ 56869, deli- 
vered on the 10th Feb., 1873, by Mr. Catlet. It did not go up 
in appeal. 

The plaintiff in this case obtained judgment against the defendant 
in July kflt; the plaintiff in 57760 ( hereinafter called the claimant ) 
brought his action against the same defendant in August last and has not 
yet obtained judgment. Plaintiff sued out his writ of execution and 
certain immoveable property of the defendant was sold, plaintiff himself 
becoming the purchaser. The claimant has put in a claim for concur- 
rence, and objects to the plaintiff being credited with the full amount of 
his judgment towards the payment of the purchase money; and the 
plaintiff accordingly obtained a rule on the claimant to shew cause why 
bis claim to concurrence should not be set aside and the plaintiff credited 
with the full amount of the purchase money, which is less than the 
amount for which he has obtained judgment. Neither the plaintiff nor 
the claimant is a secured creditor. 

The question to be determined is whether the claimant, who has 
not obtained judgment, is entitled to concurrence; and if so, whether he 
can claim it at tms stage and prove his claim in this case, before he has 
obtained judgment in the case which he has brought against the defen- 
dant. 

I cannot find from the authorities, to which I had access, that a clai- 
mant must be himself a judgment creditor, before he can claim cencur-> 
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— The Supreme Court held as follows ; 

ney realized, rJ^^^ ^^^^ referred to in the petition of appeal was in respect 

^^w^*"^laim ^ ^^ ^ claim against a party against whom judgment had been ob- 
is not tained, and proceeds realized by sale of his effects in execu- 
adjudicated. ^'^"' The Supreme Court can find no authoriiy for applying the 
upon. principle, on which that decision proceeded, to the case of a plain* 
tiff who, having recovered judgment, has made a levy in execu- 
tion, but against whom neither judgment nor execution has been 
obtained. Per Stewart, J. 



C. R. Jaff'iia, 5553. 

a public" offi- '^*^® Commissioner upheld the plea of prescription under the 

cer for ^*^* clau^e of Old. No. 22 of 1871 against the claim of the plain- 



rence with judgment creditors to the proceeds of an execution. Van- 
derlinden (p492, Henry's translation) does not confine this right of 
creditors but speaks generally of all creditors ; so do Voet (xx. 4» 10), 
Matthaens ( De Auct. 1. c. 17) and Thomson ( Imtit i, 456 ). Indeed, 
in practice, it not unfrequently happens that the claim of the mortgagee 
to the proceeds of a sale in execution is allowed, although no judgment 
has been obtained on the m rtgage; and it appears from Voet and Mat- 
thaeus that creditors may come in at any time, even after the proceeds 
of the execution have been distributed ; and that the creditors, who 
receive the money, are required to give securitv to meet the claims of 
- other persons, who may subsequently prove their right to preference or 
concurrence; 

In the present case, the debt alleged, to be due to the claimant is 
not admitted by the fdaintift, but Mr. Vanderwall (for plaintiff ) stated 
that he was prepared with evidence to prove it. It would be extremely 
inconvenient, whenever a claim is made to the proceeds of an execution, 
to have to decide summarily upon the merits of another, perhaps several 
other actions, whicli ought properly to come on fur trial in their regular 
courae, I shall accordingly refuse t* hear anv evidence in the present 
ca.se, and following the course prescribed by V net and Matthaeus, I shall 
require the plaintiff, before he is allowed credit and to draw the balance 
proceeds, to give security to satisfy the claimant's demands for concur- 
^ rence, when the latter has obtained judgment in the action which is now 
pending. I shall allow the claimant two month's time ( subject to fur- 
ther extension, if such should be found necessary) to establish his claim 
in that action. A iudgment in that ease will probably be obtained by 
default, and I shall give the plaintiff an opportunity of impeaching that 
judgment, if he is so advised, before the claimaet's right to concuri'cnce 
will be allowed. Each party to pay his own costs of the rule. It will 
accordingly be ordered that the plaintiff be entitled to credit as prayed, 
and to draw the balance proceeds, if any, when giving adequate security 
to the court to sati.sfy the claimant's claim for concurrence, in the event 
of that claim being established within 2 months of this date, or within 
s^uch extended time as the Court ii.ay ajipoint. 



13 

tiff, which was for tlie recovery, of Rs. 40 being money duo to liim 
as Udeyar for having granted a schedule of Bocurity in an adnii- 
liistration case. 

The Supreme Court hehl as follows : — 

This is an action brought by a public officer for the recovery 
of a fee alleged to be due to him for discharging certain duties 
required by Ordinance. The Suj.reme Court does not consider 
such a claim to come within the provision of '^work and labour " 
Contained in sec. 9 of Ord. No. 22 of 1871. SeeC. R. Matnle, 
3027, Grenier's Rep. 1874, p 8, where it was held that the claim 
of a clerk for wngcs, does not fall within the above section. The 
lespondent to pay costs of appeal. Remanded for hearing. 

■ 
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C. R. Kandy, 3764. 

This was an action brought on the 11th September, 1876, for 
rent due on a lease. The first year's rent had been paid, and the 
plaintiff now sued for the second year's rent, viz. Rs. 80, cora- 
menciuii from 18th October, 1872. The lease conditioned a pay- 
ment of rent once in 4 months, in failure whereof the lease was to 
be declared cancelled, and the lessor entitled to resume possession 
of the demised premises. 

The defendant pleaded payment and prescriptiotl, btit the 
Commissioner entered up judgment for the amount claimed. 

On appeal (l.ayard for appellant, P" an Z»aw^ciiAer<7 for res- 
pondent), amended by the amount of the judgment being reduced to 
Rs. 26.26, the sum payable for the last period of four mouths of 
the lease. The rest of the claim is prescribed by sec. 8 of Ord* 
No. 22 of 1871, more than three years having elap8e<l between the 
accruing of the cause of action, and the institution of suit. 
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C, R. Galle, 52902. 

Defendant pleaded that plaintiff could not recover on his pro- 
missory note, (which was one for Rs. 18.50, dated 26th Junuary, 
1876, and made payable a month thereafter), on the ground that the 
note was for less than Rs. 50 and for more than 28 days, and also 
on the ground that on the face of the note there were only the 
names and not the residence! of the witnesses. 

The Commissioner over*ruled these objections and gave 
judgment for plaintiff! 

On appeal, it was contended that the promissory note was 
illegally drawn and endorsed to plaintiff, contrary to the provisions 



17 Geo. 

3. c. 30, ^c, 
restraining 
negotiotion 
of bills and 
notes t)V a 

limited sum, 

suspended by 
26 & 27 

A'ict. c. 105, 
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of 17 Geo. 3. c. 30. bb. I, 2, 4, matle perpetual by 27 Geo. 3. c* 
16. C\ /?. Colombo^ 28578 waa also cited. 

Affirmed. The operation of Act 26 ft 27 Vict* c. 105 sus- 
pending 17 Geo. 3. c. 30;ha8 by Act S9 ft 40 Vict, c 69 been 
continued to 3l8t December, 1877. 
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D. C. Bfttticoloa, 15. 

The creditor of the insolvent in this case, moved on the 1 1th 
December last, that the sale of a certain land, belonging to the 
insolvent, be set aside, on the grounds that it was not held at the 
time it was announced to be held, and that it did not fetch as 
much as it was worth. 

On the motion being discussed and evidence heard, the D. J. 
ruled, on the 2nd February following, that the said sale be con- 
firmed, as no evidence of irregularity had been proved. 

On appeal by the creditor against this order, the Supreme 
Court disallowed the motion of 1 1 th December and condemned 
appellant to pay all costs. The sale in question was not one in 
the course of a suit, nor a sale by the Fiscal. The application 
ought not to have been entertained. {Ferdinands, D.Q.A. for 
appellant, Grenier for respondent.) 



Arrack 
Ordinance. 



P. 0. Chavakachcheri, 28482 

Set aside and defendant adjudged guilty and fined Rs. 10. 
The plaint seems to the Supreme Court to be sufficient. A permit 
or license is required both under the 89th and 40th sections. If 
the defendant came under any exception, the onus was on him to 
prove his exemption. See sec. 65 of Otdinance No. 10 of 1844. 
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C. R. Gampola, 81898. 

Appeal rejected. No appeal lies from a judgment on a 
voluntary reference to arbitration, where the judgment, as in this 
case, is according to the award. 

D. C. Jafiua, 17515. 

Judgment had been obtained against the defendants in No- 
vember, 1868, and property sold in execution on the 80th August, 
1876. The widow of the let defendant now moved (on the 16th 
December following) that the proceedings, including the sale, be 
quashed for irregularity, in as much as, inter alia^ the Ist de- 
fendant had died in July, 1876. 

The D. J. quashed the proceedings; 
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Oil appeal, Grenit^r for appellant, it was helil as followa : 

Set Hsi<le and motion of 16th December, 1876, disallowed. 
The above motion is substantially to the saute effect as that of 26th 
September, 1876, which in the opinion of the Supreme Court 
Was properly refused. 

Execution having been duly orderod before the di^ath of the 
Ist defendant, hi» snbseqncut death before the sale furninhes no 
ground for holdinjr the suit abated. See Archbold's Q. B. Pract* 
Vol. 2 p. 819, and cases there cited. 



1877 
Marcf*, 27. 



death is no 

ground for 

abating the 

suit. 



D. C. Negombd, 

Grenier for respondent, 

Judi^ment set aside and judgment of guilty entered against 
the ist, 2nd, 3rd, and oth defendants who are sentenced each to 
pay a fine of one rupee. 

The Ma^ristrate finds that there was a mutual fit'bt between 
the parti«8, and that blows were exchanged. Assuming that this 
view is correct, the defeudartts who are proved to have struck the 
complainants would not legnlly be the Tess guilty of an assault 
unless it had be^n shewn (and that was not done), that they acted 
in self defence and used no more violence than was necessary td 
save themselves fronrt rheir assailants. 

With respect to the remarks mnde by the Magistrate on the 
complainant's pio^tor, the "^uprerne CoUrt can lay down no special 
or detailed rule as to the way in which a proctor should conduct 
his client's Cause. The Magistl-ate, on the one hand, should re- 
member that he is bound to hear patiently, And even with for 
bearance, the witnesses called auil examined before him, and on 
the other hand, a proctor should equally bear in mind tliat the time 
of the public is not to be needlessly wasted, and that, consistently 
with his duty, he should neither examine nor cross-examine at 
greater length than is necessary, nor call more witnessess than 
slich duty warrants. 

If the eviilcnoe be relevant, the Magistrate has no power to 
t'efuse to hear the witness, and so far as the Supreme Court can 
form an opinion, no more witnesses were ca!le<l in support of the 
charge than would seem to have been required. 

The petition of appeal in this case is signed according to the 
rules by the appellant. But Uie Supreme Court has to point out 
that if the appeal petition was drawn by the complainant's proctor, 
or any other proctor, the proctor who drew the document ought 
to have appended his name to it. No proctor should abstaiR from 
putting his name to any pleading he has drawn or advised. 

Set aside. 
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D. C. Galle, 35916. 

The Casta Marittima of Genoa Plaintiffiu 

vs, 

Emanuele Schiaffino Defemlaiit. 

Messrs, Kleinworty Cohen Co.^ plaintiffs in 

civil suit ^ No. 35989. Claimants. 

Under Tliis case was carried on appeal to tbe Privy Council, and the 

wliatcircum- judgment of the Supreme Court delivered on the 15tb day of 

stances a June, 1875, was reversed in tbe judgment appearing below anJ 

bottomry pronounced by tbe Lords of tbe Judicial Conormiite© of tbe Privy 

by^eC Council, on tbe 18tb day of January, 1877. 

ter of a ship, ipj^g ^^^^^ which are material to the case are as follow : — 

upon the 
ship and car- The Italian Barque Maria Luisa^ of which the defendant 

go, will be a Schiaffino was tbe Master, left Rangoon o» or about the 28tb 
good hypo- June, 1872, with a cargo of 10,70^^ bags of rice, siripped at that 
thecationas port by Messrs. Grerber, Christien & Company and consigned to- 
regards the |^Q,g,.g Kleinwort, Cohen & Co. of Lcndon^ te whose order, a» 
* indorsees of tbe bill of lading, tbe same was deliverable at Queens- 
town, Plymouth, Falmouth or Coves. Tbe ship en route put in' 
at Trincomalie in a leaky state, it was alleged, in September, 1872^ 
and the defendant two days afterwards telegraphed to the ship- 
pers at Rangoon of bis arrival there and '* that the ship wae leak- 
ing," without however giving any particulars or asking for any 
instructions. On the 19tb September, the shippers, having in the 
meanwhile heard nothing further from the defendant, telegraphed 
to him at Triucomalie for information as to the damage to tlie^ 
cargo, but were favoured with do reply. 

They subsequently wrote on the 1st November, 1^572, on the' 
same subject, and although the defendant in his evidence stated 
that he had replied, no copy of his letter had been produced or 
the contents thereof proved. But whatever the purport of the- 
correspondence led might have been, the defendant admitted that ho 
did not intimate therein or in any subsequent letter his intention* 
to hypothecate tbe cargo, although the ship remained at Princo-^ 
malie until and after the 12th March, 1873, when he executed a 
bottomry bond over tbe ship and cai'go in favour of the Cassa 
Marittima of Geuoa. Tbe carsro having been sold on the 30tb 
August, 1873, the question arose as to the disposition of tbe pro- 
ceeds , which were claimed by both the Cassa Marittima and the 
consignees, and on tbe 23rd October, 1 874, the District Judge of 
the District Court of Galle upheld the claim of the consignees^ 
and repelled that of the mortgagees, on the ground that the mas- 
ter having failed to communicate with the shippers of the cargo» 
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who, as far as his kDowledge went, were also the owners, the bot- 
tomry bond as regards the cargo was invalid and void in law. 
The Cassa Marittima, however, having appealed, the finding of 
the Court below was reversed by the Supreme Ck>urt and the 
claim of the consignees dismissed with costs for the reasons given 
in the judgment of the said Court dated the 15th of June, 1875, 
Grenier ( Layard with him) appeared in the Supreme Court 
for Kleinwort, Cohen & Co., the consignees, and Ferdinands for 
the Cassa Marittima, the mortgagees. 

Judgment of the Lords of the Judicial Committee of the Privy 

Council on the Appeal of Kleinwort, Cohen & Co, vs. The 

Cassa Marittima of Genoa, from the Supreme Court 

of Ceylon : delivered^ January 18M, 1877. 

PRESKNT : 

Lord Blackburn. 
Sir James W. Col vile. 
Sir Barnes Peacock. 
Sir Montague E. Smith. 
Sir Robert P. Collier. 

The question in this case is whether a bottomry bond given 
by the iiiaster of the *' Maria Luisa*' upon the ship and cargo to 
the respondents, who are a company at Genoa, is a good hypothe- 
cation as regards the cargo. The way in which the case came 
before the Lower Court for decision was this: an action was 
brought upon the bottomry bond by the respondents against the 
master of the ship, and judgment was given in favour of the res* 
pondents in that action. A second action was brought in the 
Lower Court by the present appellants, the owners of the cargo, 
against-the master, for what they contended was an unauthorised 
sale of the cargo. In that action judgment was also given for 
the plaintiffs, the present appellants, but an order was made that 
the proceeds of the cargo should be sequestrated until the ques- 
tion ab to the validity of the bottomry bond could be decided, and 
the rights of the plaintiffs, as owners of the cargo, and of the 
respondents, as the lenders upon the bottomry bond, could be as- 
certained. It is unnecessary to detail at any length what the 
proceedings were, but in this latter proceeding the question which 
has been already stated arose. 

It is admitted that the law is now settled that a master can- 
not bottomry a ship without communication with his owner, if 
communication be practicable, and ^a fortiori, cannot hypothecate 
the cargo without communicating with the owner of it, if commu* 
nication with such owner be practicable. 

The law has been thus laid down in sevei'al oases which have 
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been referred to at the Bar, anri it is only necessary to talie not?ce 
of one or two of them. One of those eases was the ^'^ Bonaparte y^ 
in which the judgment was delivered by Lord Juetice Knight 
Bruce. In that judgment, according to the corrected report of It 
in the subsequent case of the ** Hamhuty^'* (Browning and Lut^h- 
ington, 273), it was said :— ** That it is an universal rule that the 
master, if in a state of distress or pressure, before hypothecating 
tiie cargo, must communicate, or even endeavour to communicate, 
with the owner of the cargo, has not been alleged, and is a posi- 
tion that could not be maintained; but it may safely, both on au- 
thority and on principle, be said, that in general it is his duty to 
do so, or it is his duty in general to attempt to do so." Then fol- 
lows the sentence which was not correctly reported in the original 
report of the ^^ Bonaparte^^ The past^age is this: — " If, according 
to the circumstances in which he is placed, it be reasonable that 
he should — if it be rational to expect that he may — obtain an ans-, 
wer within a time not inconvenient with reference to the circqm- 
stance of the case, then it must be taken upon authority and prin-; 
ciple that it is the duty of the roaster to do so, or at least to make 
the attempt." 

This duty was affirmed, and the ca^es referred to, in a recent 
decision of this Committee in the case of The Australasia/^ 
Steam Navigation Company v. Morse, Law Reports 4, Privy 
Council, 222. 

The latest case on the subject, the * Onward^^ 4 Law Re- 
ports, A & E. 38, is (n its facts extremely like the present, and 
there the law was thus stated by Sir Robert Phil I i more. He 
cites the languaire of this tribunal in a judgment delivered by Sir 
John Jervis in the case of the " Oriental,*' 7 Moore, P. C. 398, 
to this effect: — "There was not only the power of communication, 
but an absolute communication made. It was made, and properly 
made, at the moment of the accident, communicated and receiv- 
ed within a few hours, and by a means of communication in exis- 
tence which must be taken to be the proper mode or channel of 
communication, not to send nicney, as suggested, because the 
electric telepraph will not carry money, but to send a communica- 
tion on the one hand, and receive an answer on the other. Why, 
here bein the means of communication, and the authority of the 
master being founded on the impossibility of a communication, their 
Lordships are of opinion that there was no authority in the master 
to raise money on bottomry." (p. 411). Sir Robert Phillimore's 
observations following that citation are: "In the opinion, therefore, 
of this Api>ellate Court, whose decisions are binding upon me, a 
mere statement of injuri s done to the ship and of the consequent 
necessity of repairs which would entail considerable expense, un- 
accompanied by a statement that a bottomry bond must be had 
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recourse to, was not a sufficient communication to the owners." 
in this view of the law their Lordships entirely agree. 

It is not nece:?8ary to go at any great length into the facts of 
the ease, but tho>e which are m>iteriiil to be considered are as 
follow: the cargo, which was of rice, was shipped on i)oard the 
" Maria Luisa," at Ran<;oon. The bill of lading stated that ir was 
shipped by Gerher, Christien & Co., who carry on bu^it»ps8 at 
Rangoon. The cargo is state*! to be " 10,7n() bags new liangoou 
cargo rice," and the destination of the ship was *' Queenstown. 
Plymouth, Falmouth or Cowes" for orders, and the rice was deli- 
verable to order, that is, to the order of the shippers. It seems 
that the *^ Maria Luisa " sailed from Rangoon in July 1872, and 
it may be taken that in the course of her voyage she met with bud 
weather and received considerable damage. On the 7th Septem- 
ber, 1872, she put into Trinromalie, and there, according to tho 
evidence of the master — ^and he is supported to some extent by 
other witnesses— the vessel nquired very considerable repairs, she 
V^anted re-copperirg, new sails and other things. For the pur- 
poses of the present decision — although their I/ordfhips do not in- 
tend to affirm the facts - it may be assumed that the ship was in a 
state of distress requiring considerable repairs, that it was not 
possible to raise the money upon the personal credit of the ownera 
of the ship or of the masrer, and that the security of the ship 
alone was not sufficient for tho advances which were required to 
repair the ship. It seems to have been thought by the learned 
Judges in the Court below that the cargo was in a damaged state, 
and that money was wanted either for the purpose of carrying the 
cargo on speeclily, or for some necessary expenditure for the pur- 
pose of putting the cargo into better condition by drying it, or 
otherwise. Upon looking at the evidence, that appears to be a 
mistaken view of the facts. According to the master's evidence, 
the cargo was landed at Trincomalie, and remained there for a 
considerable time until he re-shipped it; but when he did re-ship 
it, the rice was in good condition, and for anything that appears, 
nothing had been done to it, except that of course when taken 
out of the ship it had been stored, A small quantity was thrown 
overboard, which appears to have been at the bottom of the ship, 
and damaged; but there \a no evidence that the bulk of the cargo 
was in any way damaged so as to require its being carried on 
speedily, or any expenditure incurred for its preservation. 

The master bein^ at Trincomalie and under the necessity of 
raising money — which has been, for the purposes of this decision, 
assumed — it appears that he communicated with the agents of the 
present respondents, the Cassa Marittirna, and agreed with them, 
on the 10th December, 1872, to hypothecate the ship, cargo, and 
fi'cight. The bottomry bond which was executed in pursuance of 
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that agreement ie dated the 12th March, 1873. Taking the earli- 
er of these datep, the 10th December, their Lordships are of opi- 
nion that there was before that time a reasonable possibility of 
communicating to the owners of the cargo, or those who repre- 
fiented the owners, what was intended to be done, and that that 
communication not having been made, 4;here was a want of autho- 
rity on the part of the master to execute the bond on ihe 12th 
March, or indeed to enter into the agreement on the previous lOth 
December. 

It may be stated that the ship sailed from Triucomalie on the 
1 1th April, 1873, having re-shipped the rice; that she put into 
Point de Galle in May, 1873; and that in August of that year the 
cargo, being then, accoi'ding to surveys made at Galle, in a perish- 
able condition and unfit to be carried on, was sold. In the pre- 
sent appeal their Lordships have nothing to do with the question 
whether this sale was a justifiable one or not. The only question 
before them for determination is whether there was sufficient 
authority to executo the bottomry bond? 

The duty of the master to communicate with the owners, or 
those who may be fairly taken to represent the owners, before 
taking this extreme step, being plain, let us see what he did. It 
appears that ho considered Gerber, Christien & Company as the 
owners of the cargo, and he had reason to do so. He knew no 
other owners. They were the shippers of the cargo, and had 
taken the bill of lading from him making the cargo deliverable to 
their order, and throughout h«' appears to treat them as the owner 
of it, until, at a latter period, when probably the difficulty was 
made apparent, he says that he did not know who the real owners 
were; and therefore could not communicate with them. Mr. 
Webster, who appeared for the respondents, has very properly 
admitted that if communication were necessary, Gerber, Christien 
& Co were the persons to whom it should have been made; and 
he has not denied that the case resolves itself to the question* 
whether, they being the persons to whom the communication 
ought to have been made, that which was in fact made to them 
was sufficient or not? The master telegraphed to then shortly 
after his arrival at Trincomalie, he says two days after the ship 
had put into that port, that she was leaking, and in want of re- 
pair. It appears that Gerber, Christien & Co. telegraphed back 
to him requesting information with more particularity as to the 
state of the ship and cargo. That telegram is dated the 19th 
September, and no answer appears to have been given by the master 
to it. An important letter was put in evidence from Gerber, 
Christien & Co. to the master, complaining of his neglect in not 
giving them further particulars. The letter, dated 1st November, 
1872, is as follows: "Our telegram of the 19th Septenfber, re- 
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tjuestiDg 70U to be so good as to give us particulars of the da 
mage suffered by jour cargo, having remained unnoticed, we novv 
beg to request 70a will be so good as to tell us when 70U intend 
to sail from Trincomalie after completing tlie repairs of your ship; 
if you are taking on all the rice shipped by us here; or, if any has 
been sold, or how much, and all the particulars which may be of 
interest to us as shippers of the car^o/* Now what was the 
duty of the master when he received this letter? If his duty was 
not clear before, there was now a distinct request by the shipperd 
of the cargo to know what the state of the cargo was; wht-ther it 
Would be taken on; if any had been sold, how much had been, 
sold; and all other particulars which might be of interest to them 
as shippers of the cargo. The master at the time he received this 
letter, or i^hortly after, must have contemplated hypotl>eeating the 
cargo, and instead of communicating to those who be knew to be 
the shippers of the cargo that be was going to hypothecate it, he 
maintains an absolute silence. This letter is dated the ist No- 
vember. The agreement to hypothecate is not made until the 
10th December, long after its receipt. The rice was, upon the 
evidence, receiving no damage, yet the master undertakes to hy- 
pothecate it to the Cassa Marrittima upon this bottomry botid^ 
without giving the slightest intimation to the shippers that he wua 
going to do so. This appears to their Lordships to be a strung 
case of dereliction of duty on the part of the master, when ahout 
to take the extreme course of hypothecating the cargo for the 
needs of the ship. If Gerber, Christien & Company had been 
communicated with^ they might have said, " We will advance the 
money rather than you should raise it upon bottomry interest} 
or they might have given him other dlrection^^^ which it might 
have been more for their interest that he should hare followed, 
than to have taken this unauthorised course. 

Their Lordships cannot but observe that the learned Judge 
who decided this case on appeal froiu the District Judge seems to 
have given his decision under some mistake as to the facts. In 
one part of his judgment he says: '*The shippers of the cargo 
therefore knew at a very early period that the cargo had suffeied 
damage, and that the vessel wanted repairs. The telegram was 
sent, the defendant swore, as soon as ho arrived at Trincomalie. 
Rice, when once heated and fermented, runs rapidly from bad to, 
worse, Mr. Spence, one of the surveyors, says that the rice was 
much heated and discoloured, and the stench in the hold gave 
evidence of rapid decay going on in the cargo." It tarns out that 
the rice was not heated and fermented at Trincomalie, although 
it was subsequently in that condition at Galle; and Mr. Spence 
was ijxe surveyor, not at Trincomalie, but at Galle. Thus the 
learned Judge appears to have transposed ihe state of things 
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whicli existed iit Guile to Trincomalie. Then he goe8 od: '* The 
master himself sweurs that, so far as he knew, the shippers were 
the owners of the cargo, and this evidence is unrebutted." The 
learned Jud;ze, in that passage, seems properly to have taken the 
view that Gerber, Christien & Company were the right persons 
to be communicat.ed with. Then he says: '* From September, 
when he sent his telegram to Gerber^ Christien & Company, till 
August, 1873, when the ii(:e was sold, he received no instructions 
or offer of funds from tbem or from the parties who now claim 
the rice as consignees/' Their Lordships carmot but observe that 
this passage involves an assumption which is erroneous in point of 
law. The judgment of the learned Judge really amounts to this: 
That Gerber, Christien & Company were the proper persons to 
be communicated with, but that the communication made to them 
was sufficient, and that it became their duty,upon the slight infor- 
mation they had, at once to o0er money to the master for tiie 
necessary repair of the ship. Their Lordships think no such duty 
Was imposed upon Gerber, Christien, and Company, and that they 
did what men of business might reasonably be expected to da. 
Upon having the general information that the ship had received 
damuge and wanted repairs, ^nd that the cargo might also be da- 
maged, they wrote to the master to know the particulars, and as 
before observed^ received no answer to that letter. 

Under these circunietances their Lordships will humbly ad- 
vise Her Majesty to revers^e the judgment of the Supreme Courts 
and to affirm the decree of the District Judge of Gaiie. The res- 
pondents must pay to the appellants their costs of the proceedings 
in the Supreme Courts and of the appeal to Her Majesty. 



April f 6. 

Present :— Stewart, J. 

D. C. Kandy, 7458. 

Set aside and defendants acquitted. 
Irregularity It was irregular for the District Judge, though after decision^ 

in a criminal to inquire from the Interpreter whether he thought the charge 
case, trQe or false. 

In view however of the doubts entertained by the learned 
District Judge, during the trial, as to the guilt of the appellants, 
and the opinion, subsequently formed by him after inspecting the 
locality, that he still doubts the case, the conviction is set asid^. 



Riot is a 
compound 



D. C. Jaffna, 764. 

Indictment: that Savari Theogo fand 13 others named] to- 
gether with divers others evil disposed persons, did, on the 28th 
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Oay of November in the year of our Lord, 1876, at Jaffna, un- April, 11. 
lawfully, riotously and foutously did assemble and gaflier together — 

to disturb the peace of out* Lady the Queen, and being so 
then and there assembled and gathered together in and upon one o^ence iii- 
ICritnan, in the peace of God 6f oUr Lady the Queen, then and ti^ i l!!^i 
there unlawfully, riotously and routously did n)ake an assault assembly*" 
and him, the said Kritnan, then and there unlawftilly, rio- ^nd is Imj- 
tously and routously did beat and wound, and other wrongs to the jond the ju- 
aaid Kritnan then and Ihiere unlawfully, riotously and routously risdiction of 
xlid, to the great terror and disturbance of the liege subjects of oUr the District 
Lady the Queen, and tl»en and there being and against the peace ^'o'lrt, under 
x)f our Lady the Queen, and to the evil example of all other in ^vl 
the like case ofifendingi 

The learned District Judge, before whoth the case was com- 
tnitted, over-ruled the plea that he had no jurisdiction, under 
Ord. t of 1874, and on the evidence found most of the defendants 
g'lllty. The District Judge thought that the indictment charged 
the accused with *' tiot/' and did not contemplate a case of *' un- 
lawful assembly ** as provided in the schedule attached to the 
Ordinance quoted. 

On appeal, RamAnathdn appeared for the defendants and 
Would support the objection as to the jurisdiction o\ the District 
Court, citing Reg. vs. Soley^ 2 Salk. 593, in which it was held 
that riot was ^ compound o^ence, and that unlawful assembly was 
hecest^ry to constitute riot,-- but his Lordship did not want to 
hear him and qudtshed the proceedings in the following terms: — 

There cannot be a riot, unless there be three or more persons 
Unlawfully assembled together. 

The Ord. No, 7 of 18?4 having specially provided that Dis- 
trict Courts have no jurisdiction to try cases of unlawful assem- 
blies, it follows that the District Court has no power to entertain 
a charge of riot, an offence which necessarily includes that of un* 
lawful assembly. {Ferdinafids, D.Q.A. for respondent.) 



April, 11. 
Present :~ Stewart, J. and DiAs, J. 

P. C. Jaffna, 2838. 

The defendants were charged under Ordinance No. 4 of 1841 It is not 

sec. 4, with playtng with money at a game of chance in an open gambling to 

and public place. hit at a five 

The evidence shewed that the 2nd defendant was trying to ^^"* P*!^ 

hit at a five cent piece thrown towards a hole, and that the other ^ard^Ta Sile 

defendants were pointing out the coin to be hit. ^^^ 
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The Police Magistrate foand the accused guilty in these 
terms: — It seems to me that since accused played in a barber's 
compound open to any persons who came to be shaved, they must 
be considered to have played in " an open and public place/' It 
appears that money was staked on the game, which would bring 
it under the word "betting" in the Ordinance. 

On appeal it was contended ( in the petition of appeal ) that 
the game in question was one of skill and corresponded to playing 
at marbles or quoits, precision being necessary in all these cases. 

Per DiAS, J:— Set aside and the defendants acquitted: the 
game at which the defendants are alleged to have played is not 
such a game as is contemplated by the Ordinance « 



Penalty 
under the 
Timber Or- 
dinance, 



P^ 0. Eatnapnra, 1263. 

On a charge of felling timber in breach of cc^ 2 & 6 of Ord^ 
No. 24 of 1848 and 4 of 1864, the Supreme Court modified the 
sentence which the Police Magistrate had passed, condemning the 
three defendants to pay a fine of Rs. 20 each, and sentenced thens 
to one fine of Rs. 20 as for one offence. — ( Domhorsi for appel" 
lants.) 



What 

sort of notice 

of action 

must be 

given to the 

Fiscal, under 

cl. 21 of Ord. 

No. 4 of 

1867. 



D. C.Kandy, 67511. 

This was an action against the Fiscal of Kandy for having 
released a civil prisoner from Jail without the eonsent of the io-^ 
carcerating creditor, and without any legal cause or authority.. 
The sum claimed was the amount of the debt for which the prl' 
soner was imprisoned. 

The Fiscal in defence pleaded (1) that he had not receivedf 
due notice of action, as required by cl. 21 of Ord. No. 4 of 1867;; 
and (2) that plaintiff, not having duly paid the batta as required 
by clause 68 of the Ordinance No. 4 of 1867, he ( the defendant)r 
aa he lawfully might, moved for and obtained the release of the 
execution debtor. 

With regard to the first plea, the plaintiff produced the fol- 
lowing letter to the Fiscal, giving him notice of action, which 
notice the District Judge held sufficiently repelled the plea put 
forward. 



DxAB Sib, 



Kandy, 16th January, 1876. 



1 am instructed by Coona Pana Sana Kana Nana Yeleappa 
Ohetty» to demand of you the immediate payment of Rs 540,S2, with 
legal interest on Rs. 450 from 25th May ) 874, in that you did on or 
about the 1 7th November last release from your custody Ramen Can- 
gany, execution debtor of my client, Yeleappa Chefty, under writ No 
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65078 who had been committed to Jail for ncn-payment of the iftid rom April, 11. 

to the said Veleappa Chetty. .,,,, ,, i..i.^xj — 

On your failing to comply with thw demand, I am fiirther inetructed 
to sue you at law for the recovery of the said amount, after the expira- 
tion of a month from this date." 

With regard to the second plea the District Judge held as 
follows; — 

" It is true that on the 16th of December, 1875, the Deputy 
Fiscal wrote to the District Judge in these terms: 

*The plaintifi in the above case having failed to deposit the necessary 
monthly allowance for the maintenance of the above named defendant, 
as required by clause 68 of the Ordinance No. 4 of 1867, and the hour 
allowed by the Rules ol the Supreme Court having expired, I have the 
honor to request the authority of the Court for the prisoner's discharge* 

" On the same day, the D. J. granted the authority, and the. 
man was disch arged. But the requisite batta had not only been 
tendered, but had been accepted by and paid to the Jailer, on the 
afternoon of the 15th December; so that the authority of the 
Court on the 1 6th was obtained on a statement wholly incorrect 
in point of fact. The D. J. was entitled to take the report of the 
Deputy Fiscal as correct, and the responsibility for having misled 
the Court and the liability for damages for the release, lie on the 
Fi-cal. The Fiscal is undoubtedly liable for his Deputy, and I 
have no alternative but to find that he must pay the damages sus- 
tained by the plaintiff. The 9th sub-section of cl 30 of the 
Ordinance fixes the amount of damage at the full amount for 
which he was in custody." 

On appeal against this finding, Layard appeared for ap» 
pellant, and Van Langenberg for respondent 

The judgment of the Supreme Court was as follows : 

8et asideand plaintiff nonsuited with costs. The notice of ab- 
tion of the 15th January, 1876, served on the first defendant is suds 
Btantially bad, inasmuch as it does not distinctly set the grounn- 
of action intended to be relied on. The real ground of actioc 
against the Fiscal seems to be that he did, on the 16th December, 
1875, discharge the plaintiff's debtor then in his custody, on the 
plea that the plaintiff did not supply him with the usual batta for 
his, the debtor's, maintenance, though in point of fact the Fiscal 
was then in possession of funds duly supplied by the plaintiff for 
that purpose. The only ground set out in the notice of action is 
that the Fiscal did release the debtor from his custody, which we 
think to be too general and vague, and wholly insufficient under 
the 21 St clause of the Ord. No. 4 of 1867. 

D. C. Colombo, 69239. Evidence 

This action was raised to recover the sum of Rs. 2986.56 of usage of 
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Apbil, 11. " for work and labour done by tlie plaintiff, as a broker and others 
— wise, for the defendant, and at his request, in the sale of certain 

rice of the defendant to Messrs. Keir Dun das & Co., according to 
trade is pro- the particulars herewith ftled„*' which shewed 20 different itenaa 
perJy adpais- of sale of about 45,000 bushels at l^d. per bushel. 
Bible m an The defendant denied that plaimiff act^d as broker for the 

*^de°lares^^ defendant, or that he did any work for him at his request, 
upon an ex- At the hearing of the case, the plaintiff's counsel, besidea 

press con- leading evidence of an €xpres9. contract, attempted to lead evi- 
tract for dence of the usual com.misnoa paid rn Colcmibo to brokers, bult 
work and this ^as (Jisatlowed by the District Judge, who held as follows: 
labour done, "According to pfaintiff 'sown shewing, his work and labour aa 

[sembl^, broker was given only on 4 occasions out of tUe 20 items charged^ 
where such ^^^^ ^^ ^^ these four, the Court considers that no contract to pay 
inconsistent ^^^^kerage has been satisfactorily proved," and the Court doubted 
with the " whether plaiutiff could have recovered, if a direct contract had 
terms of the l^een proved: the contract is impQoral, and 1 think is illegal.* l^e 
contract.] plaintiff's duty to his employers is to procure the rice as cheaply 
as ho can for them; his duty to the rice dealer is to sell it to his 
employer for as high a j)rice as possible. His assumed duties, 'm 
contracts like these,^ are utterly in conflict and inconsistent with 
honesty towards his employer," Being of this opinion, the Dis- 
trict Judge dismissed plaintiff"B claim with costs. 

Oa appeal. Cay ley ^ Q.A. appeared for the plaintiff* and ap-; 
pellant, ^nd ^fter commenting upon the merits of the ca^e^ con- 
tended that even if there was no express agreement as to the bro-s 
kerage, defendant would be liable upon an implied promise, found 
ed upon the usage of trade in Colombo, which the plaintiff at 
tempted to prove. Chitty on Couitracts, p 58, ( ninth edition ). 

1 I- I - ■ I I - ■ - "^B I ■!■■ 

* On this point, Chitty, Jr. says: — '* Mycb of the commercial busi- 
neu of this country is can*ied on by the medium of persons, who buy 
and sell goods for others on commission, i^pd are called brok/ers; and 
prima/acie, a broker i« the agent oply of the person who employs bim. 
But where he is employed ^ b^y or slcII eooda for one person, and he 
agrees with another for their s%le or purchase, he is considered to be the 
agent of both " On ContracUj p. 356 (ninth edition). The learned 
District Judge^s remarks are applicable to a clf^ of men in Colombo who 
call themselves brokers by a strange perversion of language. These v 
men, though paid monthly by the Merchants and have their counter 
in the offiees of the Merchant who pay tbem,yet pass under the name of 
brokers. Really they are Merc want's c/ei*^*. The custom referred to 
by the District Judge of these clerks (so-called,, brokers") receiving li 
commission from the native traders who deal with their employers, is 
indeed **in conflict and inconsistent with honesty towards their employ- 
ers." But in the case before us, the plaintiff was, what is known in 
Colombo (among native traders), a ** commission broker," He received 
no pay from the merobant, but was entitled to a commission on all sales.^ 
Ed. 
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A contract might always be implied where there wat a uniform **^R*^ ' ' 
and ctrtain usage of trade, Sutton vs* Tatham^ 10 Ad. A £. ^"^ 

21 y and Kempson r«. Boyle^ 84 L. J. Ex. 191. The (earned 
District Judge had improperly rejected the evidence tendered on 
this point. 

Ferdinands t D.Q.A. aontra: plaintiff came into Court on an 
express contract. If no account particulars had been filed, the 
case might have been different. Here the libel proceeds upon the 
basis of an express contract, laying the brokerage fee at l^d. per 
bushel. When plaintiff is discredited on this point, he ought not 
to be allowed the liberty of falling back upon an implied contra<'t, 
and of attempting lo lead evidence of usage. Plaintiff would then 
be taking defendant by surprise. Defendant came prepared to 
rebut an express agreement and not usage of trade. If plaintiff 
intended to lead evidence of usage, he ought to have given uotice 
of it in bi8 pleadings ^^^ ^^ ^,^ 

And now the Court gave judgment as follows: — 

Set aside and remanded for re-hear insr* The Supreme Court 
thinks that it is competent to the plaintiff to establish by evidence 
any usage by which the defendant is bound to pay him, the plain- 
tiff« the commission which he claims. The evidence oa this point 
should not have been excluded, f 



p. C. Batticaloa, 17825. 

Ferdinands^ D.Q.A. for appellant, Grenier for respondent. Aooordlng to 

The following judgment of the Supreme Court, which set ^la^™. "* 
Inside the judgnaent of the Court below, explains sufficiently the ^^ed of eifk 
acts of the case: — toa«oji, con- 
On the 8th January, 1850, one Isoepulle Mohamado Lebbe ^^'^^ ^® 
executed a deed of gift of a garden in favour of his son Pitche **^ th^* 
Tarn by Lebbe, the possession of the donee to commence after the death "of the 
death of the donor. The donee died bi'fore the donor, and the donor is 
plaintiffs are the widow and children of the former, and the de- good, and 
fendant is a son of the latter, 'i'his action was instituted to as- transmits the 
tablish the rights derived under the deed of gift. rights of the 
The defendant questioned the validity of the deed on two grounds donee to his 
(1) that it was not duly delivered to the donee; (2) that being a ♦u^"*^^^^^ 



I See flest vs. Murton, 7 L. R. ( Q. B. V 126, and Humphrey vs. 
DaU, 26 L. J. ( Q. B. ), 137 : ike evidence of^^the usage, whether treat- 
ed as explaining the language of the written contract, or adding to it 
a tacitly implied incident beyond those which are expressed, is properly 
admissible. — Ed . 
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donee pre- 
decease shis 
father. 
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deed conditioned to take effect after the death of the donor, it 1% 
void, because the donee died before the donor. 

On these issues, the case was heard before the District Courtis 
and the learned Judge set aside the deed and dismissed the case 
on the second objection urged in the answer. 

The learned counsel for the respondent contended that tho 
deed being a deed to operate in future was void according to 
Mohammedan Law, and cited two cases in support of this propot 
sition. The first is No. 29129 Z>. C. Colombo^ reported in Van- 
derstraaten, appendix p. 31. The deed in question in the abo\e 
case was in its terms the same as the deed in t|)is case, and after 
evidence of the customary law amongst Mohammedans with re- 
gard to deeds of gift, the learned District Judge set aside the 
deed on the ground tiiat immediate possession of the thing gifted 
is essential of the validity of the deed of gift. This finding was 
upheld by the Supreme Court. The next case is No, 65746 Z>, 
C. Colombo reported in Vanderstraaten, p. 175. The deed in 
this case is the same as in the previous case^ 

The Deputy Queen's Advocate for the appellant urged that 
the two cases above referred to were founded upon the usage of 
the Mohammedans of the Distrixst of Colombo, and were inappli- 
cable to the District of Hatticaloa, where the deed in question was 
executed * 

The Supreme Court, however, thinks that the law laid down 
in these ca^es is not confined to any particular district, but is ap- 
plicable to all the Mohammedans of this Island. The rule laid 
down in the above cases, which is supported by writers on Mo- 
hammedan Law, appears, however, to be subject to an exception 
in favour of the children of the donor. (Macnaghten, 61). This 
exception is recognized in the case No. 55746 already referred to ; 
and the deed in question, being a deed in favour of a son of the 
donor, we think that, according to Mohammedan Law as obtain- 
ing in Ceylon, it is good, though the possession of the donee is 
postponed till after the death of the donor. 

The delivery of the deed was already proved . 

The decree of the District Court will therefore be set aside 
and judgment entered for plaintiflP with costs as prayed for, but 
without damages. 



Double rent, 

when enfor- 

cible. 



D. C. Kandy, 66269. 

The defendant, who had been occupying a house of the plain- 
tiflP at a rent of Rs. 40 a mouth, was served with a notice to quit 
before the end of the following month, on pain of double rent 
being enforced. The plaintiff brought the present action to re. 
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tover such double rent, the defendant not having left tho premiBeB. 
The District Judge etitered up judgment for the amount ad- 
mitted, which was at the usual rate of Rsl40l per month. 
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On appeal ( Grenier for appellant, I^yard for respondent;, 
set aside and judgment entered for plaintiff as pmyed for. 
The defendant having failed to quit the house after the notice 
of the 29th April, 1875, is liable to pay double rent| Rs. 80, for 
his occupation after the 30th of May* 
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t). C. Colombo > 70260* 

This was an action on a mortgage bond dated Ist August, 
1 874, to recover the principal and interest due under it, and to 
have the property which was specially mortgaged thereby declar- 
ed executable for the debt. The debtor, W. C. Brodie, was the 
senior partner of the firm of W. C. Brodie & Co., which firm 
(but not he personally,) was declared in^oIvetlt at Colombo, on the 
16tb December, 1874, about four and a half months after the date 
ot the bond; and the action was against the assignees of that In- 
solvent EstatOy'^s well as against the debtor. It appeared that 
the property wDich was sought to be maoe executable was Mr. 
W. C. Brodie's private property and did not belong to his firm; 
and the debt also appeared to be a private debt. But the debtor, 
Mr. Brodie^ did not plead, nor did the other defendants ^ the assig- 
nees, resist the action on this ground ; but their defence was that 
*' the bond is void, having been executed while the debtor was in 
" insolvent circumstances, and in fraud of other creditors, and 
«* being a fraudulent preference of the plaintiff.*' 

In the replication, it was not denied, that the debtor was in 
insolvent circumstances at the date of the execution of the bond, 
but the plaintiff denied that he was aware of the insolvency of the 
firm^ or that there was any fraud on his part, and alleged that the 
mortgage was given in consequence of pressure, exercised by him- 
self, upon the debtor's attorney and partner, who executed the 
deed. These were the issues upon the pleadings. 

The learned District Judge (Bermek) found the following 
as facts in the case: — 

First, that both Mr. W. C. Brodie, and the firm of which he 
was a partner, were in insolvent circumstances ac the date of the 
bond, to wit, 1st August, 1874. 

Secondly, that this state of insolvency was known to the 
plain tifi^ the mortgagee, at the date of the bond. 

Thirdly, that the mortgage bond was given for an antecedent 
debt. 



Ifhe law Ui 
be applied iiil 
Ceylon in 
cases of 
frandnlent 
preferance, 
^hen the 
debtor has 
become insoN 
vent, is the 
law of Eng- 
land, and not 
either the Civ- 
il hiw or the 
Roman 
Dutch law, 
in the event 
of a conflict 

between 

them and the 

former. 
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April, ll. Fourtlily, that it was given without ahj pressare or reqacst 

* whatever for security from the creditor, either upon the debtor or 

the debtor^s attorney, who signed the deed, and who was himself 
the son of the creditor > the present plaintiff. 

And the District Judge pronounced the boild to be 
invalid, under the Roman-Dutch Law, as being a preferential 
mortgage given in fraud of creditort^. He held as follows: 

After the nQmbet of deeds which have been set aside in accordance 
trith the principles of the Civil Law oh the ground of their having beed 
frauds upon creditors, and independently of the provisions of the Insol- 
vency Ordinance, it would seem to me too late now to contend, that that 
Ordinance or the English Bankruptcy Act of 1869 has in any degree 
limited our common law upon this subject. Amorn<7 so many, reference 
may be made more particularly to Colombo 61400, Silva vs, Mach 
(Roche Victorians case\ where an elaborate Judgment was given by the 
District Cnurt and affirmed by the Collective Court There the rules 
of the Civil Law on the subject of deeds made to the fraud and prejudice 
of creditors, were distinctly recognized, and it was decided, altogether 
i»!dependently of the Haftkruptcy latv, bnt on the authority ot the Civil 
law, as interpreted by Voet in 42. 8. 14 of his Commentary on tkd 
PandeetHf and in opposition to the English Law, that a voluntary mort- 
gafi^e by a debtor in insoi\ ent circumstances is void, not only against 
existing creditors, but against future creditors, if it was intended to de- 
h^ud them, even although no particular creditor should have been in the 
debtor's contemplation as specially in i ended to be defrauded or preju- 
diced thereby. The rule laid down by Yoet is so important that I make 
no apology for repeating it here in his own words. Afier distinguishing 
between the "actio Paulidna" or equitable action competent either to 
creditors or to the curator bonis of an insolvent estate, when such a 
fraud has been committed with the concurrence of the alienee or mort- 
gagee, and whether before the missio in possessionem ( that is to say } 
before the creditors or a curator on tneir behalf has been pnt by th6 
Court in possession of an insolvent estate, or after such missio, — after dis<> 
tinguisbing between that action and the ^'recissory action,** which has 
for its foundation, not the fraud of the alienee but merely the judicial 
hypothec which arises from the missio, even in the case of an alienation 
accepted in good faith, ( § 12 ) — he proceeds in § 13 to point out certain 
features which these two actions have in common, and says in § 14 that 
" in both fraud intervenire debeat ex parte debitoris alienantis : qtUB itt 
intervenisse dicatur, duo concurrere necesse est,puta tU/raudandi animum. 
sen consilium habuerit, sciens se non esse solvendo, ff tamen bona dimmU' 
ens, licet forte non prcecise cogiiaverit de hoc vel illo in specie Jrau" 
dando ; et ut eventus concilio responderit, adeoque creditores vere suum 
ecnsequi nequeanti ac denique, ut fraudandi propositum et eventus in efus" 
dem creditoris personam concurrat, nisi ex creditoris ^echi fraudaH 
pecunia demissus sit ille, qiiem debitor ah initio frauaare in anintum 
induxerat' that is to say. '^there must be fbiucf on the part of the aliena- 
ting debtor; and two tnmgs are necessary before this can be alleged, to 
wit, that he should have had a fraudulent intention, knowing thait he was 
not solvent and nevertheless diminishing his estate, although be may 
not have exactly intended to defraud this or that particular person; and 
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Ihe result should have corresponded with the intention, so that the ere- APRiLf H 
ditors are unable to obtain their own; and finally that the fradulent in- — 

tention and the result should both meet in the person of the creditor, 
unless he, whom the debtor originallj intended to defraud, has been 
paid from the monej of the person whom he had defrauded in fact.'* 

The case we have to deal with here is that of a preference given 
(whether fraudulently or not will presently be determmed) to a bon& 
tide creditor and near relative, without the latter's request or even know- 
ledge at the time, by way of a special mortgage, by a debtor who was 
then in insolvent circumstances and on the verge of judicial insolvency, 
a little more than three months before he was actually adjudicated 
insolvent, or in the equivalent lanrruage of the Civil Law, before the 
misHo in possessionem of the creditors or their representatives. Our 
common law is quite clear upon the point. In order to void the deed 
there muflt be, on the part of the debtor, a knowledge that he was insol- 
vent and that he was thereby diminishing his estate, (which constitutes 
the animus seu consilium ^frawlawli) and a result corresponding to this 
intention (Voet cul Pand § 14 ) ; and on the part of the alienee, or mor- 
tgagee, there must be a knowledge of the debtor^s fraudulent intent, or 
the deed must have been wi hout valuable consideration ( § 3. 4 & 5. ). 
Buc in the case of a preferred bona fide creditor before judicial, as dis- 
tinguished from actual, insolvency, mere knowledge of the debtor*s in- 
solvency will not be deemed a fraudulent acceptance, so as to deprive 
the creditor of the fruits of his vigilance, even although he should recov- 
er payment of his claim in full, and a singularly apt illustration of this is 
quoted by Voet in § 17, Neither does it matter whether the debtor 
acted spontaneously or under pressure ; nor whether the debtor knew 
of his own insolvency and therefore spontaneously offered payment unask- 
ed for the purpose of preferring the creditor, or whether a demand had 
been made on him. Voet's actual words in § 17. are as follows: ^ 

JSeque diftinguendum est, an debitor sponie obtulerit creditori^ an 
vero creditor ei invito extorsent ; nec^ utrum creditor per gratificationem 
debitoris conscii forte sibi, qnod solvendo non «t7, Sf ita sponie debitum 
offerenUs^ aeceperit, cttm non interpellasset eum ad sohewlum, an vero is 
interpellatus fuerit ; cum omnes ilia distinctiones a Jurisconsulto prcemissa 
rejicuxntur tandem, ac simpltciter definiatur ; sed vigilavi meliorem meam 
conditionem feciy jus civile mgilantihus scriptum est; tdeo quoque non re- 
vacatur id qnod percipi:— ihvit is to say, '* it makes no difference whether 
the debtor spontaneously offered payment to his creditor, or whether the 
creditor extorted it from him against his will ; nor whether the creditor 
received it by the favor of the debtor who knew that he was insolvent 
and spontaneously offered payment of the debt without its having been 
demanded from him, or whether demand had been made ; for the juris— • 
consult has rejected all these distinctions, saying simply, I have been 
vigilant, and by my vigilance 1 have bettered my position ; it is written 
that the civil law is for the vigilant ; and therefore that which I have 
received cannot be recalled from me." That there is one exception €6 the 
rule as thus stated, and that is the case where several creditors are 
pressing the insolvent at the same time, and he gives a preference to one 
of them over the others ; in that case what the favored one has thus 
received by undue friendly preference must be shared with the others ; 
for it is just that it should be shared with those who were equally diligent 
with himself; Pandects 42. 5. 6. § 2. and Voet 42. 8. 17., at the words 
^ denique sententiam." There is therefore a wide conflict between our 
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April, 1 1 . common law and the Engliali law of Frauds on the Bankruptcy acts as to> 
_ what constitutes a fraudulent preference, of one creditor oyer others. Im 

Hazlett and Roches Law of bankruptcy (p. 146, 2nd Ed.) it is stated 
with reference to the act of 1 869 : ** Fraudulent preference has now for 
the first time been defined by the Legislatiu'e. (jontemplation of bank- 
ruptcy has nothine to do with the matter, which must be determined not 
by reference to decisions under Statutes which have been repealed, but 
by the words of the new enactment. The whole law of Bankruptcy is 
to be found in the Bankruptcy Act, 1869, and the whole law of fraudu- 
lent preference (t. e., under Bankruptcy Law) in sect. 9*2 of that statute." 
ex parte Maihew re Cherry 19 W. K. 1005 and L. R, 7 Ct. App. 24. See 
also Butcher o. Stead 33 Law Times, pa^e 541, and under that statute, 
according to the judgment of Lord Cairns in the case last quoted, it 
would seem that the only test now of whether a pi'eference is void under 
that statute, as against the trustee in Bankruptcy, are 1 st the debtor's 
inability to pay his debts as they become due fk>m his own monies, 
irrespective altogether of whether at the time be meant to take advan- 
tage of, so thought he even likely to be brought under the Bankruptcy 
act ; 2nd, the fact of his judicial bankruptcy following within 3 month9 
after the date of the transaction ; 3rd, the act must have been purely 
Tolimtary on the part of the debtor. But these three tests are mitigated 
in favor of innocent creditors by a provision, the edect of which is to 
require a 4th test to bring the transaction within the scope of the statutes, 
namely, knowledge on the part of the preferred creditor of the debtor's 
insolvency and of his intention to give nim such pfeference. Our com- 
mon law on the other hand, which distinguishes between transactions 
before, and those after, judicial bankruptcy, in the case of the first of 
these classes, takes no account of how soon judicial bankruptcy may 
have followed, nor of the creditor's knowledge of actual insolvency, nor 
of the absence of pressure, unless one or more creditoii had been pre- 
ferred over others who had been equally vigilant with these in the pur- 
suit of their claims : thus rejecting all the tests of the En^ish Act of 
1869 excepting the first one, namely, Insolvency in fact, (not judicial 
Bankruptcy) ; and in respect to that, the English Law has now been 
exactly assimilated to the Civil Law in discarding all questions which 
turn upon a debtor's contemplation of judicial bankruptcy or the miesu/ 
in possesiionof a curator bonis.. That Act has further assimilated the Eng- 
lish Bankruptcy Law to the Civil Law by the provision at the end of § 92 
which has been construed, in Butcher vs. Stead, Law Journal Rep. 44 
N, Sj cases in Bankruptcy p. 133 J, as saving the rights of a bona fide 
creditor who did not know that he was being fraudulently preferred. 

The Civil Law generally on the subject of transactions in fraud of 
creditors or undue preference of one of them ovei the others will be 
found in the following passages of the Digest (some of which are quoted 
in Story's Equity Jurisprudence §§ 860 361) and which still remain 
Roman Dutch Law. Dig. Lib, 42 tit, 8/r. 1 ; /r. 3 ; ,fr. 6 ; §§ 6. 7. 8. 
11 1 fr- 7, fr. 10 § \ and 2 jrc, fr. 15, /r. 16, Jr. 17, frc* See also 
Butte's Commentaries an Colonial and Foreign Laws, Vol 3/>. 616, and 
the first case there cited from Sonde, 

Now if I am to decide this case on the principles of the Civil Law, 
which undoubtedly takes a broad, a reasonable and an equitable view of 
acts in fraud of creditors and of firaudulent preferences of creditors, and 
which, in applying its doctrines to fraudulent transactions perpetrated 
before th^ ju^dicial assignment of an Inaolvent Estate to a trustee for 
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creditors, does not limit or Barrow these doctrines by any question of April, !!• 
Bubeequent judicial bankruptcy or of the accident of the date of the ... 

fraudulent transaction in relation to the date of the debtor's estate 
vesting in the creditors tnistee {the missio in poMessianemJ : if I am to 
do this, I think it is clear that this deed must be set aside as a fraud 
upon other creditors, independently of any provision in our Bankmptcy 
Ordinance, or in other words, independently of the accident of whether 
the debtor has substouently become bankrupt or not. For according to 
my findings on the facts, the debtor at the date of the transaction was 
actually insolvent, and knowing this and he (or his attorney which is the 
t>ame thing) intending to diminish the estate available tor equal distri- 
bution amon^ his creditors, executed this mortgage jmasked m order to 
give an unfair preference to a creditor who is the brother of the debtor 
and the father of the attorney, and (as respects the position of the 
favoured creditor and his right to have the advantage of it) at a time 
when this insolvent was in treaty with his other creditors for a composi- 
tion at the rate of 7s, 6d., in the £, and where therefore the case must 
reasonably be considered as in the same position as if a payment had 
been made or a security granted to one of a number of creditors who 
were there equally with him vigilant in the pursuit of their claims and 
indeed at a time when the debtor had been placed under actnal prenure 
hy one of them, as appears from Mr. Gordon's letter of 2Srd July, 1874. 
It makes no matter in this case (excepting in so far as it strengthens the 
proof of an animus fraudandi on the part of the debtor's attorney, the son 
of the creditor) that the creditor himself was entirely innocent of any 
such intention or even knowledge of the execution of the mortgage in 
his favour, at the time. 

If however I am to decide this case on the principle that the 
mortgage cannot be set aside as a fraud upon creditors unless it would 
be a fraudulent preference within the meaning of the English Bank- 
ruptcy Act of 1869 (the argument being that section 92 of that act is in 
operation here, by virtue of section 68 of our Ordinance 7 of 1853), I 
must arrive at a difierent decision, because, although every test under 
that Act is present save one, — for at the date of the transaction the debtor 
was unable to pay his debts as tbey become due from his own monies, 
and the transaction was purely a voluntary one without pressure or 
demand, and the creditor had been made aware of the debtor's insolvency 
in the month preceding the date of the mortgage, — yet one test, and one 
test only, fails this one, to wit, he did not become bankrupt, that is to say 
judicially bankrupt, within three months from its date* In point of fact 
the period is one of four months and a half. In strictness indeed he has 
never yet personally been declared bankrupt and it is only by overlook- 
ing this fact possibly, tiiat I can deal at all with the matter under the 
English Law. But as said in the beginning of the judgment, all parties 
seem to desire that no account should be taken of this but the case 
decided on the substantial merits, and to do otherwise would efiect nothing, 
as I presume the debtor would immediately be declared bankrupt and 
the plaintiff be simply put to the expense of a fresh action against the 
assignee of his estate. If the point were to be taken into consideration, 
the only efiect would be that the plaintifi would have to be nonsuited in 
respect of this demand on the present assignees. 

The failure then of one test under section 92 of the English Bank- 
ruptcy Act of 1869, and that act having been relied on by the learned 
Counsel for the plaintiff, forces me to proceed further to consider and 
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April, 1 1. determme whether hi the existing state of the law of this conntrj, no 

transactions by debtors who have afterwards become judicially bankrupt^ 
can be held void as being in fraud of creditors, excepting such as are 
** fraudulent preferences" within the meaning of the English Bankruptcy 
Act of 1869. In stating the question, I have- been careful to use two 
distinct things which are not of their own nature identical, viz., («) 
transactions which are void generally as being in fraud of creditors, and 
(6) fraudulent preferences within the meanmg of the Bankrupt Laws. 
To obtain a clearer notion of the principles on which this question must 

History of the ^^ answered, it will be convenient to put aside for a moment the con- 
term "Jrau- siderations introduced by the English Act of 1869 and look to the history 
dulentpre- and previous meaning of the term ** fraudulent preference," and to 
ference**' inquire whether in England the Bankruptcy Law, when it intro- 
duced that term, restricted or enlarged the previous Statutes and 
Common Law which voided fraudulent alienations, &., made with intent 
to defeat creditors. By the statute of 13 Elizabeth, all conveyances of 
lands, goods, &c., made with intent to defeat or delay creditors were 
rendered void, and Lord Stansfield has said that this object wan already 
sufficiently provided for by the Common Law, while some Judges have 
even said that the statute was only dcclaritlory of the Common Law,^ 
which unquestionably abhors all actual frauds. But there are many 
things which do not amount to fraud in the limited strict sense of thia 
word in English Common Law Jurisprudence, and which could not be 
covered by the Common Law or the Statute of hlizabeth, and are only 
go called in another sense, and are mere '* constructive frauds" or 
frauds against the policy of Statutes, and among these are embraced what 
have acquired the name of *■ fraudulent preferences," as being frauds 
against the policy of the Bankrupt Laws. The special name seems ta 
nie to have arisen in connexion with the question of what property 
passed by the appointment of assignees, and specially what property sa 
passed which the Bankrupt had already disposed of. " Formerly*' (Lord 
Kllenborough observed to the Jury in be Tctstei vs. Caroi/,1 Starkie 98) 
*' the Act of Bankruptcy drew the line of separation between that pro- 
perty which might be disposed of by the bankrupt and that which vested 
in the assignees. But it occurred to those who presided in the Courts 
that it was unjust to permit a party on the eve of bankruptcy to make a 
voljntary disposition of his property in favour of a particular creditor 
leaving the mere husk to the rest, and therefore that a transfer made at 
such circumstances as evidently shewed that it was made in contempla- 
tion of bankruptcy and in order to favor a [larticular creditor should be 
inoperative." Any other rule would clearly have defeated the intention 
of the Bankrupt laws, which aim at an equal distribution of the estate and 
divesting the debtors of the right to the personal distribution of it and 
on this ground it was necessary to expand the use of the word " fraud,'* 
•and to limit the ordinal^ right of dominion over aman*s property, which 
he formerly had, down to the very moment of committing an act of 
bankruptcy. But till 1869 no statute ever defined the period before 
bankruptcy when that ordinary right was to cease, and the question of 
whether the exercise of that right amounted to a fraud, not in the general 
sense, but in the particular sense of being a fraud on the bankrupt laws, 
was only to be learned " from a comparison of decided cases" (Lord 
Cairns in Butcker vs. Stead) and these only recognised two broad tests 
namely, whether it was " voluntary," and whether it was *> made in con- 
templation of bankruptcy," the last being a (question not easy to ascertain 
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or <1efine. Accordingly transactions which were bona fide on both sides, Al'RlL, \ I. 
in point of intention and had no element of fraudulent intent in them, — 

have been set aside, when voluntary and made in contemplation of 
bankruptcy, and what was in that sense only a fraud aorainst the policy 
of the Bankrupt laws, as calculated to defeat them and therefore called 
^* fraudulent preferences," and even ignorance by the creditor that he 
W!ts being fi*audulently preferred did not (till 1869) protect him. It is 
easj^ thereiore to see that the notion of ^* fraudulent preference," far 
' from being intended to narrow the statute of Elizabeth or the ^'oinmoii 
Law, was meant to enlarge the range of what (in Bankruptcy) were to he 
deemed frauds, and it would have the very opposite eilect if we were to 
say that no transactions are to be voided on the ground of being fraudu- 
lently intended to defeat or delay creditors but such as w^re made ^it\ 
contemplation of bankruptcy" i. e., ** fraudulent preferences in Bank- 
ruptcy" or ** frauds in the bankruptcy laws." In confirmation of this 
view 1 may cite a sentence from Archib-ld's Law of Bankruptcy (p. 279 
of the 10 Kd.) : '* Property, voluntary conveyed by the bankrnpt without 
a voluntary consideration and which conveyance would be void as against 
his creditors by Stat: 13 Eliz. c. 5, will pass to the assignees under their 
appointment and may be covered by them." Again in the Sime sense as 
1 read it, Lord Cairns says in Butcher vs. Stead : " Before that Act (of 
•1869), payments by way of fraudulent preference were held to be void, 
but were iiot forbidden by any express enactment." This would he incor- 
rect in the face of the acts of l!.dv\ard UI., c, 6, Henry VIL, c. 4 and 13 
Elizabeth c. 5, unless the term ^* fraudulent preference" were used by 
Lord 1 aims in the special sense I have pointed out. I take it, the law 
stood thus down to the Bankruptcy Act of 1869 ; viz : — that the opera- 
tion of the statute of Elizabeth was in no way limited in the voiding of 
deeds mdde fraudulently with intent to defeat creditors by the Bank- 
ruptcy Acts. Now, all that the latest act did in this respect was *^ to 
reduce into definite propositions the law that hitherto had to be derived 
from a comparison of decided cases. In the case of fraudulent prefer- 
ences, in place of raising an enquiry whether 'it was done in contem- 
plation of bankruptcy, the act provided certain definite tests, namely that 
the bankrupt should have been unable to pay his debts as they become 
due and that he should have become bankrupt within three months from the 
date of payment.*'' In other words instead of leaving tlie *' Act of Bank- 
ruptcy" to draw the line of separation between property which might be 
disposed of by the bankrupt, and that which vested in the assignees, as 
the law originally stood, and instead of leaving that line to be drawn by 
the date of ** contemplation of bankiuptcy" (with its attendant difficul- 
ties) as became the principle by a process of equitable development of 
the law (not by legislation, but by decisions), the Act of 1869 drew that 
line by a fixed date of 3 months before bankruptcy or aa Lord Cairns 
expresses it " changed the old rule as to contemplation of bankruptcy . 
into a rule which exposed the payment to be impeached for a period so 
long as three months " There is nothing in this that can lead to the 
idea that the expression '^ fraudulent preferences" is there used in any 
other than its old sense of a '* fraud on the Bankruptcy Laws" ; nothing I 
think that derogates from the Stat : of Eliz : or the Common Law, but, 
on the contrary we have the culmination of a development which has 
added to the statutory and Common Law of fraud, made that fraud 
which they did not call fraud, and brought the law of England into 
greater approximation with 4he ethics and reason of the Civil Law. See 
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^^ the end of it) in the recent case of Alleti o«, Betmett, reported m 18. W. 

R. 874. This principle is also confirmed by Burge in his Commentaries 
on ths i 'olonial and Foreign Laws Vol. 3 p. 613, 614. 

I applj precisely the same reasoning to our Ordinance. If in bngland 
the Staiuteof Elizabeth, which voids fraudulent alienations ihtended to 
defeat creditors^ remains in force notwithstanding the special Bankraptcy 
enactments and judicial decisions, which 1st introduced a n^io class of 
frauds called ''fraudulent preferences" or *' frauds against the bankrupt 
laws,** and which (after great uncertainty and fluctuations of decisions) 
have ended by the Act ot 1869 defining (and somewhat restricting) that 
new class of frauds ; — in the same way our Common Law, the Civil, in the 
larger view which ii takes of equity and ethics in its wider definition of 
*" fraud," which includes substantially the modem English notion and 
expression of ** fraudulent preference," remains in force, notwithstanding 
that we have by an Ordinance imported the English Law, and Iconceive 
that in this country , by the law as it now stands, every transaction that 
would be deemed in England a "fraudulent preference** at the corres- 
ponding date as being against the policy uf ihe English Bankrupt law 
and voided accordingly, must be so deemed and voided here, and also 
every thing that woul 1 in England be void under the 8tat: of Elir : but 
that moreover every thing which would ba deemed a fraud against cri»- 
ditora by the Civil Law ((and that includes and defines the fraudulent 
preference of particular creditors over others) must also be deemed void 
here, for tliere are or may be things not void even by the iStatute i}iL 
\'\\zi which would be by uur Common Law. 

Applying this rule, I bold tliat although the present mortgage 
cannot be deemed a {fraudulent preference in respect to the Bank- 
ruptcy Ordinance in as much as tiiere was an interval of 4^ months, 
instead of the arbitrary period of 3 months, between the date of its exe- 
cution and the subsequent' adjudication of insolvency, though it satisfies 
every other test of a fraudulent preference under § ^2 of the Bankru[)t 
Act of 1869 (made law here by § 5^ of our Ordinance), nevertheless it is 
void independently of the Ordinance as a fraud upon creditors, by force 
of our more comprehensive Common Law, as that is set out further up^ 
and which discards the accident of a purely ai*bitrary date as a test \*^ 
fraud. Our Ordinance, it seems to ine, has no more narrowed or abrogated 
our former law than the Act of 1 869 has narrowed or abrogated the Act 
of Eliz: which indeed has been expanded, instead of contracted, by the . 
Bankruptcy Acts and the decisions thereon. Were it otherwise we 
should be landed in this anomalous and unreasonable position —that we 
would have^«leeds in fraud of creditors, as in Koche Victoria's case^ decreed 
void, if the alienator or mortgager happend not to have been formally 
adjudicated an insolvent upheld if he chanced to have been so adjudicated 
their validity and the rights of other creditor thus being made to depend 
on a pure accident. Until I had written thus far, I had not referr^ on 
this occasion to the notes on Harman vs. Fuhar in Tudor*6 Mercantile 
Cases, and the following ( assage had escaped my recollection but though 
I do not think it necessary to erase all my own reasoning above on the 
subject, mer^ ly becamse I ^nd the result of it so authoritatively and 
expressly confirmed, it will be satisfactory to subjoin the following extract ^ 
from that work. ** A conveyance or transfer c»f property by a trader may 
be fraudulent, and as such an act of bankruptcy, either as being within 
1 3 Eliz. c. 5 or as being in contravention of the policy of the bank- 
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Statute of Eliz. is ako fraudulent and an act of bankruptcy under the 

Bankrupt Act (see Smith's Leading CattesYoX. I p. 16), and is void also 
against the assignees upon an insolvency Doe d. Qrimshy vf. Ball 
1 1 M. and W. 531), althougk a conveyance or transfer, fraudulent within 
the meaning of the bankrupt laws, would not necessarily be so under 
the statute of F.liz : in other words, the Bankrupt Act, which relates 
solely to conveyance or transfer by traders, is wore extensive than the 
statute of (Iliz., which relates to conveyances and transfers by debtors 
generally, independently of the fact whether they are traders or not/* 
There is nothing (material to the present purpose in this pasi<age) which 
would not apply equally to the Bankrupt Act of 1869^ and nothing which 
would not equally apply to the relation of our Insolvency Ordinance to 
our Common Law. 

The plain tif!*s claim will be dismissed with costs^ 

On appeal, Edgcome appeared for the appellants : The Ordi- 
nance No. 7 of 1853, sec. 58 ought to govern ihe case, and the 
statutory time of three months having elapRed, the mortgage, 
which was executed fotir and a half months before insolvency, 
should hold good. Secondly^ the mortgage in question was not 
purely voluntary, and however small may have been the pressure 
which was brought to bear upon the grantor, it was sufficient \n 
law to protect the plaintiff. The am 'unt of pressure is not a 
matter of considerable importance, Johnson v Fesenmeyer^ 25 
Beav. 88 A mere request has been held to constitute pressure, ex 
parte Craven, 18 W. R. 1022, affirmed in appeal, 19 W. R. 137 
L. J. Thirdly, knowledge of the plaintiff of the insolvency of 
grantors, at the time of the execution of the mortgage, not having 
been established, it cannot be held to be a fraudulent preference. 
Butcher v. Stead, L. T. n. s., 541, re Craven and Marshall, 
L. R. Ct. App. vi. 1870—1. 

Ferdinands, D. Q. A. for respondent : This is a mortgage 
to defeat creditors, and, as such, bad under the Roman Dutch Law, 
both as against existing and future creditors. Roche Victorians 
case (D. C, Colombo No. 61400), Voet, 42. 8. 16 and 17. Our 
Insolvency Ordinance has not expressly abrogated the Dutch Law. 
To hold that it did, would lead to the absurdity, that a deed, admit- 
tedly fraudulent and illegal at the date of its execution, would, by 
the lapse of a few months, become valid and legal by the debtor re- 
sorting to the Insolvency Court. Sec< 58 of Ordinance No. 7 of 
1853 should be construed as applicable to fraudulent dealings not 
covered by the Common Law. The bond is also bad, as it was 
purely voluntary and not followed by delivery to the creditor, 
Fernando vs. Thorpe, D. C. Kandy 43296, Vanderstr, p, 13. 
Under the English Law, there must be more than colorable pres- 
sure, Bell vs. Best, Tudor's L. C. 540 ; l^ordyce vs. Fisher, 
ib. 525, 536. The English Bankruptcy laws did not profess to 
dispense with the statute of Elizabeth, by which this bond would 
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April 11. )>e Void as ugainRt creditors, and this statate shotild govern toe 

case, if resort must be had to the English Law. 

A bond given Cur. €uiv, vuli, 

to a bona fide Their Lordships this day delivered judgment as follows :— ^ 

creditor and Affirmed. This case is in man j respects . similar to D. C. 

nt^ar relative, Cofomho 70419, with the essential difference that the bond in the 
withont the ^^^^ before us, unlik^ the bond in the other suit, was given volan- 
qucst or even **rily and not under pressure, 
knowledge We agree with the learned District Judge in his fiuding of 

at the time, the facts, and have arrived at the same conclusion (but not quite 
by way of a on the same grounds) that the action should be dismissed, 
special mort- ^s pointed out in our judgment in case No. 70419, the law 

page, by a ^^ y^Q applied in Ceylon in cases of fraudulent preference^ when 
debtor who ^^^^ debtor has become insolvent, is, in our opinion, the Law of 
insolvcmcir- England, and not either iho Civil Law or the Roman Dutch Law 
cumstancts in the event of a conflict between them and the former, 
and on the The 58th section of Ordinance No. 7 of 1853 enacts that 

verge of "eveiy transaction, dealing, transfer, delivery, alienation, mort- 
judicial insol- gage, pledge, or payment by any Insolvent, to or with any creditor 
vency, four Qf gucJi Insolvent, or to or with any other person, which by the 
^ , *i 5 Law of England at that corresponding period would be, and be 
he was adiu- deemed to be, a fiaudulent preference of one creditor before other 
dicated insol- creditors in'any proceeding in bankruptcy, or in any suit oraction, 
vent, is void shall, in the like case arising witlun this Colony, be and be deemed 
as being frau- to be, a fraudulent preference according to the true intent and 
dulent within meaning of this Ordinance." 

the meaning 'pj^g Lj^^ ^f England introduced here by the above section, 

of Fl^i^beth *' ^*'^ ^® perceived, is not .confined to the Bankruptcy Act or 
and thus of ^^'^ ^^^^^ ^^^ ^® '" force at the corresponding period, but com- 
the Bank- prebends all the English Law of Fraudulent Preference, and 
ruptcy Act. consequently* the salutary act of 13 Eliz. c. 5 referred to by the 
learned District Judge. Fuither, the Law of England, thus 
introduced, is not limited merely to proceedings in Bankruptcy, 
but is made of general applicntion to suits and actions in transac- 
tions connected with the Insolvent, 

The learned District Judge remarks that there was only one 
test wanting to bring the bond, now in question, within the Eng- 
lish Bankruptcy Act of 1869, viz., that the debtor did not become 
judicially bankrupt within three months of the date of the bond, 
every other test of fraudulent preference, as specified by the Act, 
being present. But independently of the Bankrupt laws, the bond 
being proved to have been executed to defraud creditors, is void 
against them, under the statute of Elizabeth, a component part 
of the Law of England. 

* Bearing in mind that the term ^^ fraudulent pre ference"^ is a crea- 
ture of the Bankruptcy Acts, it is respectfully asked whether 13 EUz: c. 
5 is a part of the English Law of fraudulent preference. The system 
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I>, C. Colombo, 70,419. 

This was an action raised by John Gordon of London, as plain Where a 
tiff, against W. -C. Brodie and the official assignees of his insolvent °\^^^^*^* 
estate, as defendants, for the recovery of Rs. 20,U00 and interest given under 
due on a bond, dated the Ist August, 1874, which had been grant* pressure to a 
«d hj Brodie to Gordon, mortgaging certain laads at BaduUa as Dona fide ere- 
security for the debt. Brodie virtually admitted his liability, as ^'J^ °"? 
ke filed no answer; bcrt the aasignees pleaded that "the bond was ^g^ivent^eir^ 
fraudulent and void and of no force or avail in law as against them cumstancer^ 
and as again^ the creditor of the 1st defendant, as the same was a bad a shorv 
feraudulent preference of the plaintiff ^y the Ist defendant over the .*"°® P'®' 
«ther creditors of the Ist defendant and had been executed by the ^^^on o/ 
1st defendant with the intenticxi of d^eating the rights of his other the bond prc« 
creditors." The plaintiff replied denying the alleged fraudulent posed to 
preference and stating that the bond had been granted for compound 
private and not a partnership debt, and that the land mortgaged as ^^ ifT" 
security formed pwrt of the private, and not the partnership, estate of ^^ <^ j^^« 
Brodie. cailly declar- 

On the issues thus raised, the case went to trial on the 26th ed an in- 
October, 1876, when counsel on both mdes admitted that Brodie ^^^^ ^^^^ 
was in insolvent circumstances as r^arded his partnership property ^g execution, 
at the date of the execution of the mortgage in question. It was 

of law relative to bankrupts and insolvents is entirely an innovation on the 
common Law (of England), PeternAorff'B Abrid, II. s. v. •* Bankruptcy >" 
wbile 13 EliK. c. 5 is declaiatary of the Common Law regarding alienations 
intended to defeat creditors, Tnryne's CasCj 3 C!oke 80. [See also a note in 
p. 625 of the second volume of Broom and Hadley's Commentaries, wberd 
all the Bankrupt Acts are enumerated from 34 Hen. 8. c 4, the very first 
enactment on the subject, down to 32 and 33 Vict, a 71, but 13 Eliz. C. 5 
finds no place among tb&m.] 

Uuder the Bankruptcy Act of 1869, such a mortgage as was given by 
Brodie could not be stnctly set aside as fraudulent, b(^use the debtor was 
not adjudicated bankrupt within the period of three months from the date 
of the bond. On the authority however of Dnc dnn Orimthy v. Bally 1 1 M. 
and W. 531, and other cases cited in Snuth^s Lmdimg Ctutt, i. 16, it would 
have been set aside as being fraudulent wiHin tlH statmte of Eliiabeth^ 
because, as formulatiiw the oonmion law rules on the subject of aHenadons 
intended to defeat creoitors, it was admitted (in Dae d&m €hnm4by v. BalV^ 
to have an independent ezist^oe, notwithstanding the special bankruptcy 
enactments. If our Ordinance imported into Ceylon the English Law of 
bankruptcy, is it to be supposed that the law of alienations intended to 
defeat creditors, which has been shewn to be distinct and independent of 
the other, was also introduced ? Or rather, should we not, from analogy 
and for very consistency, fall back upon our own common law, the Roman 
Butch, which has been the guide of our Courts in all cases of fraud upon 
creditors? " Our Insolvency Ordinance," argued Ftrdinandi^ D. Q, A, 
** has not expressly abrogated the Dutch Jjaw. To hold that it did would 
lead to the absurdity that a deed, admittedly fraudulent and illegal at the 
date of its execution, would by the lapse of a few mouths become valid aud 
legal by the debtor resorting to the Insolvency Court" — £D. 
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^rhl that it also agreed by tliem to receive in this case Brodie's evidence in No. 

fraudulent ^^»^*^^» Brodie va, Brodie, (ante p. 89) and all the evidence admit- 

torcfcrencc ^®^ ^^ tendered in the previous special case between the same parties. 

under the The learned District Judge (Berwick), declared the bond 

^"^*^®^V^^» fraudulent and void in the following judgment : — 

4be law apiJli" '^^^® ^^ *"* action on a mortgage bond dated Ist August, 1874 

cable to the *^ recover the principal and interest due under it and to have the 
case and not property which was specially mortgaged Uiereby declared executable ior 
the Roman- the debt. 

Dutch or the The debtor W. C. Brodie was the senior partner of the finn of 
Civil. W. C. Brodie & Co., which firm (but not lie personally) was declared 
insolvent by this Court on tlie IGtli. December, 1874, about four and 
a half months aft4?r tlie date of the bond, and tlie action is against 
the assignees of that Insolvent Estate as well as againt«t the debtor 
himself. 

This case is ver\' similar to that of Brodie r». Brodie, &c., { No. 
7(>260)in whicli I have given judgment to day, but thci-e are points of 
difference in both the [ileadings and the evidence ; and although I shall 
to a considerable extent, follow that judgment nearly verbatim, the 
tenns of the present judgment will in all necessary respects be adapted 
to the difference of circumstances. 

This action is against the debtor on the bond personally, and also 
agaii.st the assignoos of the Insolvent Estate of the firm, of which he 
was the senior partner. The foniier has not pleaded. The latter have, 
and their defence is that "the moifgage bond sued on is frau-lulent and 
void and of no force or avail in law an against the second and third 
defendants, the assignees of the first defendant, and as against the 
creditors of the fint defendant, being a fraudulent preference of the 
plaintiff by the first defendant over the other creditors of the first de- 
lendant, and as being executed by the first defendant with the 
intention of defeating the ri«<ht8 of his other creditors. (Ist) In the 
rei)li(ation the plaintiff specially denies that th» bond Mied on by him 
was executed in fraudulent preference of the f))ain(iff by the first 
defrndant, or that the same is void and of no force and avail in law as 
alleged in the first paragraph of the answer; r2nd) the p'aintift' alleges 
that the bond in question was granted by the first aefen<'ant for a 
private and not a partnership debt, and that the land moitpraged to the 
plaintiff as security fonned part of the private and not paitnership 
pro])erty of the said defendant ' ; and (3rd), there is a general denial of 
all other things alleged in the answer. It is not specially pleaded in 
this case tl.at the bond was obtained under pressure ; nor whs it neces- 
sary to plead this, because, so far as the question of fnmdulent 
preference has to be considered, in the sense of beinof in fraud of the 
Bankrupt Laws, the term fravdvlent preference implies in law the 
absence of pressure ; and so far as it has to \ye considered in the sense of 
a transaction void under tlie Civil Law as a fraud upon otiier cre.iitoi's, 
the existence or absence of pressure is imrnateriaL With respect to 
the plea in the replication that the bond was >civen for a private and 
not a partnership debt, and that the land moii;?a^ed was the debtor's 
private pro]>crty and not partnership ]ropeity, it has to ho 
obrerved t^'nt this nppenrs to be the fact, and that the ilebtor ]>erso- 
ally lias uevur been adjudicatv'd insohtnt, although the firm of which 
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ho wns tlie fienior partner has, and that Kecond and tliinl defendant* 
arc the assignees only of the inHolvent of tliat lirni. But this is a 
defence which the assignees have not raised ( desiring, as I understand, 
to have the opinion of the Court upon* tlie suhstanti^d issues involved) 
while, as respects the plaintiff, if effect could be given to this, his own 
j>ha in the replication, it would only destroy his right of action against 
these assignees. 

I find on the evidence, as facts in die case: 

1st, that both Mr. W. C. Brodie. and the linn of which he was ft 
partner, were in insolvent circumstances at the date of the bond, to 
wit, 1st AugURt, 1874. 

That tlie firm was then insolvent is clear from the whole of the 
Insolvency records in case No. 967, which were put in evidence ; but 
to give particular proofs, it is sufticient to advert to the facts that in 
July, 1874 Mr W. C. Brodie attempted to make arrangements with his 
creditors and to compound with them for 7a. Qd„ in the pound ; (the 
deed of composition signed by five of the creditors has been put in) ; 
and that the immediate cause of W. C. Brodie and Co*8 failure was the 
failure of Grant Brodie and Co., on the 16th or 18th of July. Mr. 
Brodie says in his evidence " up to the failure of tiiat firm, I thought 
we would get over our difficulties," 

" To Grant Brodie and Co., we were indebted between £9000 
and £10,000. I advised my partner about the end of July about the 
composition I proposed." 

That Mr. W. C. Brodie, as Well as his firm, was then insolvent is 
clear by comparing the amount of the fimi^s debts with the assets, in- 
€lu9we of his private property^ and from his admission that in estimating 
the assets available to meet the composition of only 7s, 6c?., his whole 
private assets as well as those of the finn were included. 

2. I find that this state of insolvency was known to the plaintiff, 
Mr. Gorrion, at the date of the bond and before it. This is clear from 
Mr. Brodie's evidence in the present case with reference to tlie conversation 
they had together on the 19th of July, the day after the failure of 
Grant Brodie and Co., with reference to W. C. Brodie compounding 
with his creditors : and it appears from the evidence in No. 70260 that 
the proposal for composition emanated from the plaintiff, Mr. Gordon 
himBelf ; and tliat he agreed at the end of July to sign the composition 
deed, though he subsequently withdrew liis promise. 

3. I find that the mortgage bond was given for an antecedent 
debt. 

4. But it was given under pressure from the plaintiff. This 
appears from Mr. Gordon's letter of 23rd Jidy, 1874, filed in the " spe- 
ciid case" and from Mr. W. C. Brodic's cross-examination in the present 
suit. 

6. If it were necessary I should find also that it was given " in 
contemplation of bankruptcy," for tlie reason which I set out in my 
judgment on the " special case," but this is unnecessary, because con- 
templation of bankniptcy now, since the English Bankruptcy Act of 
1869, does not fonn an element in what are fraudulent preferences 
under the bankruptcy law,<* and neither is it necessary under tlie Civil 

* Sec Butcher v^ Stead 33 ^ Law Timep, p. 541 and see Hazlitt and Roche's 
Law of Bankruptcy p. 

I do not think the words " in contemplation of B.inkmptry*' in the 
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Law in order to void 8 deed as a fraud upon creditors, or as a ^trdu' 
lent preference of a creditor. These two systems are now at one m 
only requiring that the debtor should have been in actually insolvent 
circumstances, without reference to^ his having anticipated ms being ad- 
jttdicated bankrupt^ 

Neither is it of any consequence that a debtor sangninely, and 
perhaps vainly, hoped to tide over his difllculties; for it has been settled 
that luthongh a debtor's assets should be-sufiBcient, ultimatelyy to pay 
more than 20<. in the pound, he is in point e£ law insolvent if unabl& 
to meet the claims upon him as they fall due ; and that indeed is on& 
of the tests given of a fraudulent preference in section 92 of the Act 
of 1869. 

6. Lastly, it is a fact that the finn was adjudicated insolvent by this 
Court on the 16tb December, 1874, being more than three months 
subsequent to the date of the mortgage, which was the first of August. 

If I were ta decide this case purely upon the question of what con- 
stitutes a fraudulent preference under our Banhmpicy Ordinance, that 
is to say, as a fraud t^gaiDst the p<4icy of the Bankrupt Law, I should 
have to decide that the mortgage in question is not void. For by our 
Ordinance 7 of 1853, it is enacted tliat - ^ eveiy transaction, mortgage 
(&c., &c.) by any insolvent to or with any creditor of such insolvent, 
which by the Law of England, at the corresponding period, would be, and 
be deemed to be, a fraudulent preference of one creditor before other credi- 
tors in any proceeding in bankruptcy erinanymiU oraeticn, shaU, in like case 
arising witnin this colony, be and be deemed to be a fraudulent preference 
according to the true intent and meaning af this Ordinance." Now (putting 
out of consideration the fsuct that the debtor, not having personally been 
adjudicated insolvent, is perhaps not within that Ordinance), tlie mortgage 
itself, othertrise, is not a fraudulent preference under the Engluh Bank- 
ruptcy Act of 1869. *^ Fraudulent preference has bow for the first 
time been defined bv the Legislature : contem|>lation of Bankniptey 
has nothing to do with the matter, which must oe determined, not by 
reference to decisions under the statutes which have been repealed, but 
by the words of the new enactment. The whole law of bankruptcy 
is to be foimd in the Bankruptcy Act 1869, and the whole law of 
fraudulent preference," \i «., under Bankmptoy Law} in section 92 of 
that statute ex.p, Maithem re Cherry 19 W, R, 1005 and L, R, 7 Ct, 
App. 24, Roche and Hazlitt'» Lam of Bankruptcy p. 146 (2nd Ed.) And 
under that statute, according to the judgment of Lord Cairns in the 
case of Butcher ««. Stead, 33 Law Time^p. 541, it would seem that the 
only tests now of whether a preference is void vrnder that statute as 
against the trustee in bankruptcy are, 1st the debtor's inability to pay 
his debts as they become due from his own monies, without reference 
to anv intention of being made subject to it, 2iid, the fact of his 
judicial banktuptcy f ollowine witliin three menths after the date of 
the alleged transaction, 3rd, uie act must have been pureljr voluntary 
on the part of the debtor, 4th, these tests are initiated m ixvot of 

- 

heading to the report of expaHe Craven in 10 Law Reports, Equity p. 648, are 
justified by anything that the Chief Justice is reported to have said— at least 
Be did not expressly say that contemplation ot bankruptcy ^as stiH an 
ingredient in firaudulent preforence. 
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innocent creditors by another, the effect of which ie that, to bring' the 
transaction within the scope of the statute, there must have been knowledge 
on the part of the preferred creditor of the debtor's insolvency and of liis 
intention to give him such preference. Now, one of these tests cer- 
tainly fails, (to say nothing of tliose which depend on the fiict of 
judical bankruptcy), for I have found that the mortgage in question 
was not voluntary but was given under pressure exercised by the 
plaintiff. 

But it would be a fallacy (I apprehend) to suppose that we are 
restricted to frauds on the Bankruptcy law in considering whether the 
mortgage is a fraudulent preference and void as having been executed 
with the intention of defeating creditors and followed by a result corres- 
ponding with such intention. It is noticeable that the defendants in this 
case have not pleaded fraud on the Bankrupt Laws specially, but have, 
pleaded in general terms that the deed is fraudulent and void as against 
the creditora of the first defendant being a fraudulent perference, &c. 
'* and Juu been executed by the let defendant with the intention of defea- 
tmg the right of his oZ- cr^torir we must discriminate Ween 
transactions which are void, generally, as being in fraud of creditors 
under the Common Law or previous Statutory Law (such is the statute 
of 13 Elizabeth) and fraudulent perferences or fraud, tnihin the mean- 
ing of the Bankrupt law especially J" There are many things which do 
not amount to " fraud" in the limited sense of this worn in English 
Common Law Jurisprudence, and which are only so called in another 
sense, as being either constructive frauds against the policy of statutes, 
and among tliese are embraced what have acquired the special name 
of ^' fraudulent preferences," meaning merely as bein^ frauds against the 
policy of the bankrupt laws. The latter only are within the Bankrupt 
Act, but the others, not the less, ren^ain muds under the Common 
Law or statute of Elizabetli, and void as such. The bankrupt law has enlarg- 
ed (for certain purposes and in certain cases) tibe law of fraud, but Im 
for no purpose and in no case restricted the law our own Ordinance 
contains, no words inferring, that what already under our Common 
Law, that is, the Civil Law, would be deemed a fraudulent prefer- 
ence of one creditor over another, or would on any other ground make 
a deed void as against creditora injured by it, is to cease to have that 
effect by virtue of that Ordinance, and I apprehend that the relation of 
our Insolvency Ordinance to our previous Common L.iw is precisely the 
same as the relation of the English Bankruptcy Law to the English 
Common Law and Statutes of Edward III. c. 6., Henry VII. c. 4, 
and 13 Elizabeth c. 5 , which Jf have fully discussed in my judgment 
in No. 70260. I will not repeat here, but will only refer to, the reasoning 
contained there on the subject of the principles on which this point 
rests and the history and meaning of the term " fraudulent preference,** 
when discussing in that case whether in England the Bankruptcy Law, 
when it introduced that term, restricted or erSarged the previous statutes 
and Common Law which voided all fraudulent alienations, Ac., made 
" with intent to defeat creditora" ; and will content myself by subjoining 
the f ollowiziff passage from the notes on Harman v, Fiehar^ in Tndor^ 
Mercantile Cases. " A gonveyance or transfer of property by a trader 
may be fraudulent, and as such an act of bankruptcy, eitner as being 
wimin 13 Elizabeth c. v., or as being in contravention of the bankrupt 
laws* Any transfer which is fraudulent within the meaning of the 
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fitattite af Elizabeth, is also fraudulent and an act of bankruptcy under 
the Bankrupt act (see Smith'H Leading Cases. Vol. 1. p. 10) and is voict 
also against the assignees upon an insolvency (Doe dem. Grimnhy 
va. Bally 11 M. and W. 531)^ although a conveyance or transfer, 
fraudulent within the meaning of the bankrupt laws, would not 
necessarily be so under tlie statute of Elizabeth : in other words, the 
Banknipt Act, wliich relates solely to conveyances or transfers by 
traders is more extensive than the statute of Elizabetli, which relates 
to conveyances and transfers by debtors generally, independently of the 
fact of whether they are traders or not." See also Lord Justice Giffard's 
judgment (near the beginning and also at the end) in Allen vs. Bennety 
reported in 18 W. R. 874. 

I see no reason why we should not apply the same rule to our 
Ordinance. If in England the statute of Elizabeth which voids all 
fraudulent alenations intended to defeat creditors remains in force not- 
withstanding the special Bankruptcy enactments and judicial decisions, 
w hich first introduced a new class of frauds, called " fraudulent prefer- 
ences" or "frauds against the Bankrupt Laws," and which (after great 
uncertainty and fluctuations of decisions) have ended by the Act of 
1869 defining (and somewhat restricting) that new class of frauds ; in 
the same way, our Common Law, that is, the Civil Law, hi the larger 
view which it takes of equity and ethics, and in its wider definition 
of " fraud," which includes suostantially the modem English notion and 
expression of, " fraudulent preference" , remains in force, notwith- 
standing that we have by our Ordinance imported the English Law, 
and I conceive tliat in this country, by the law as it now stwids, every 
transaction that would be deemed in England a " fraudulent preference ' 
at the corresponding date either as being against the policy of the 
English Bankrupt Law or as against the statute of Elizabetn and voided 
accordingly, must be so deemed and voided here ; but that moreover 
every thing which would be deemed a fraud against creditors by the 
Civil Law (and that includes and defines the fraudulent preference of 
particular creditors over others), must also be deemed void here. Things are 
or may be void under our Common Law, which would not be so under 
the statute of Elizabeth. 

Our Ordinance, it seems to me, has no more narrowed or abrogated 
our former law, than the Act of 1869 has narrowed or abrogated the Act 
of Elizabeth ; which indeed has been expanded, instead of contracted, 
by the Bankruptcy Acts and the decisions thereon. 

Were it otherwise, we should be landed in this anomalous and 
unreasonable position that we would have deeds in fraud of creditors, 
as in Boche Victorians case decreed void, if the alienator or mortgagor 
happened not to have been formally adjudicated insolvent, and upheld, 
if ne happened to have been so adjudicated, — their validity and the 
rights ox other creditors as against the claim of another fraudulently 
preferred creditor thus being made to depend on a pure accident. 

Moreover, after the number of deeds which have been set aside 
in accordance with the principles of the Civil Law on the ground 
of their having been frauds upon creditors, and independently of the 
provisions of the Insolvency Ordinance, it would seem to me too late 
now to contend that our Ordinance, or the English Bankruptcy Act 
of 1869, has in any degree limited our Common Law upon this subject : 
among so many, reference may be made more particularly ioD.C^ Colombo 
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6 J 400, Silpa c. yfach (Roche Victoria's ra«<5j, whore an eltiborate judgment 

was given by the District Court and affinned by tlie Collective Court. 

Tliere tlie rules of the Civil liaw on the subject of deeds made ^ volnntfli-y 

to the fraud and preiudice of creditors were distinctly recoernified, and it naor^ff^ge by 
111 1. '^ :', . , , „ i. .. x> n .° ^ ' . . a debtor mm* 




T xi »- . J 1 ^ - . . • . - void, not only 

Law, that a voluntary mortgage by a debtor in insolvent circuni- against exist - 

stances is void, not only against existing creditors, but against iug creditors 
future creditors, if it was intended to defraud them, even although no but against 
particular creditor should have been in the debtor s contemplation as future credi- 
8j)cciaJly intended to be defrauded or prejudiced thereby. The rule tors, if it was 
laid down by Voet is so important that I make no apology for repeat- inten<led to 
ing it here in his own words. After distinguishing between the ^^AcHo defraud 
Pauliana " or equitable action, comi)etent either to creditors or to the i?®^*if ^^"^ 
curator bonis of an insolvent estate, when such a fraud has been com- ui^^cohuc*^ - 
niitted >vith the concurrence of the alienee or mortgagee, and whether ditor shonld" 
before the mimo in commissionem (that is to say, before the creditors or i^yg i^^g^ jq 
a creditor on tiieir belialf have been put by the Court in possession of an the debtor s 
insolvent s estate), or after such missio — after distinguishing between oontempla- 
that action and the *' rescissory action *' which has for its foundation, tion, as 
not the frautl of the alienee, but merely the judicial hypothec which apedally in- 
ari8<is from the mtWo, even in the case of an alienation accepted in tended to bo 
good faith (§ 12), he jirocecdsin § 13 to point out certain features which defrauded or 
tnese two actions have in couunon, and says in § 14 tliat in "both prejudiced 
/runs intervenire debeat ex parte debitorisalienantis qua ut intervenisse ^^^^j ... _ 
diiaiur^ (fuo coacurrere nece^e e^i.putf ut fraud andi animum seu const- a^- > ^ /" 
Liuin habuerity sciens se non esse solvendo, et Uiimn bono dimimtenSy licet ^ '' 

fori^ non prtEcise cogitavenf de hoc vel illo in ft^fedefraudando; et uteoen' 
tun conciLla responderit^ adeoque credifore^ vn-e svam cnnMef/ui nequ^ant, 
ac deniquey ut fraudan/di propositum et eventun in ^ursdeta creditoris 
personam concurratj nisi ex crediforis effectu fraiufati pervnia demisms sit 
ilUj queni debitor ab initio fraudare in animum induxerat:^ 

That is to say, ** there nmst be fraud on the part of the alienating 
"debtor ; and two things are necessarj' before this can be alleged, to wit, 
" that he should have had a fraudulent intention, knowing that he was 
" not solvent and nevertheless diminishing his estate, although he 
" maynot have exactly intended to defraud this or that particular per- 
" son ; and t^at the result siiould have corresponded with the intention, 
" so that the creditors are unable to obt^iin their own ; and finally that 
" the fraudulent intention and the result should both meet in the 
" person of the creditor, unless he whom the debtor originally intended 
" to defraud has been paid from the money of the person whom he had 
" defrauded in fact." 

The ca«»p we have to deal with here is that of a preference given 
to a bona fide creditor, upon the latter s demand and ijressure, by way 
of a special mortgage, by a debtor who was then in insolvent circum- 
stances but before judicial bHnkiu]»tcy, or in the equivalent language 
of the Ci^nl Law, before tbe rnisgio in jfossejutlon of his creditors or their 
n^pi'esentative. Our Common Law is quite clear upon the point. The 
Civil Law, i;oncrally, on the .snbjeet of transactions in fraud of creditors 
or nn bie preference of one of them over the others will be found in 
the I'ollowiiig putisagcb of the Digest (some of which are quoted in 
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IStory^a Equity Jurisprudence §§ 350-361) and which still remain 'Roman 
Dutch Law Dig. Lib. 42 Htfr 1 ;fr S;fr 6,%% tf, 7, «, ll;fr7; fr 
10 % 1 d B itc.;Jr lS.fr. 16frl7dc.y see fdso Burae't Com^ on Colonial 
wid Foreign Lauot vd. 3, p. 616, and the first case there cited from. Sonde. 
In order to avoid such a deed as we have here, there must be on the 
part of the debtor a knowledge that he was insolvent and that he was there- 
by diminishing his estate (which constitutes the ^'animus seu consilium 
fnudandi)" and a result corresponding to this intention (Voet ad Pand 

L14) ; ana on the part of the alienee or mortgagee there must be a know- 
Ige of the debtor's fraudulent intent, or the deed must have been with- 
out valuable oonsidenition (§S 3. 4, &) But in the case of a preferred 
bona fide creditor before judicial^ as distinguished from actual^ 
insolvency, mere knowledge of the debtor's insolvency will not be deem- 
ed a fraudulent acceptance, so as to deprive the creditor of tlie fruits of 
his vigilance, even although he should recover payment of his claim io 
full ; and a singulari^ apt illustration of this is quoted by Voet in 
(§ 17). Neither does it matter whether the debtor acted spontaneously or 
under pressure ; nor whether the debtor knew of his own insolvency and 
therefore spontaneously offered payment unasked for the purpose of 
preferring the creditor or whether a demand had been made on him. 
Voet's actual words in § 17 are as follows : — 

Ne^ duHnguendwn eet, an debitor ttponte obtulerit crediioriy an 
vero creditor ei intUo extoreerit ; nee utrum creditor per gratificationem 
debitoris eoneck forte eibij quod eolvendo nan eit et ita eponte deh^m 
ojferenti$j acc^erit, cum non interpeUaeeet earn ad eohfendumj an 
vero i$ tnterpeUatue fuerit dc.y cum omnee ilia dieOnciionee a juris con- 
eulto fromiseaf r^jtciantur tandem^ ac simpUciter defimatur ; eed 
vigilavij meliorem tneam conditionem fed^jus civile vigilaniibus scriptum 
eat; ideo quoque non reoocatur id, quod perdpi : — ^that is to say, " it 
^ makes no difference whether the debtor spontaneously offered payment 
« to his creditor, or whether the creditor extorted it from him against 
^' his will, nor whether the creditor received it by the &vor of the 
'* debtor who knew that he was insolvent and spontaneously offered 
'* payment of the debt witiiout its having been demanded m>m him, 
" or whether demand had been mode ; for the Jurisconsult has 
'' rejected all these distinctions, saying simply " I have been vigilant, 
^* and by my vigilance I have bettered my position, itis written tluit the 
" Civil Law is for the vigilant ; and therefore that which I have 
^* received cannot be recalled from me/' 

But as already hinted at, there is one exception to the rule as 
there stated, and that is the case where several creditors are pressing 
the insolvent at the same time, and he gives a preference to one of 
them over the others ; in that case what the favored one has thus 
received by undue friendly preference must be shared with the others ; 
for it is just that it should be shared with those who were equally 
diligent with himself ; Digest 42. 6,6. % 2 and Voet 42. 8' 117. at the 
words '* denique sentenUamJ" There is therefore a wide conflict between 
our Common Law aiid the English Law as to what constitutes a 
fraudulent preference of one creditor over others under the Bankruptcy 
acts especially as it stood previous to the Act of 1869. In contrast 
with the test of a fraudulent preference under the Bankruptcy Law, 
our Common Law distinguishes between transactions before and after 
judicial bankruptcy, and in the case of the first of these classes 
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takes no account of how soon judicial bankruptcy may have followed, 1877 

nor of a creditor's knowledge of actual insolvency ; nor of the absence April, 11. 

of pressure, unless one or more creditors had been preferred over — 

others who had been equally vigilant with these in the pursuit of 

their claims ; thus in this case, rejecting all the tests of the English 

Act of 1869 excepting the first, namelv insolvency in fact ; and with 

respect to that the English Law has been exactly assimilated to the 

divil Law in discarding all questions which turn upon a debtor*8 

*' contemplation of judicial bankruptcy/* That act has further more 

nearly assimflated the English Bankruptcy Law to the general rule 

of the Civil Law (witii a dilEerence however), by the provision at the 

end of § 92 which has been construed in Butcher vs. Steaa, (Law JoumcU 

Jtep, Vol. 44 N. S., Cases in Bankruptcy, p. 133) as saving the rights of a 

bona fide creditor who did not know that he was being iCr&udulently 

preferred. 

Now, if I am to decide this case on the principles of the Civil 
Law, which undoubtedly takes a broad, a reasonable, and an equitable, 
view of acts done in fraud of creditors and of fraudulent preference 
of creditors, and which, in applying its doctrines to fraudulent trans- 
actions perpetrated before the judicial assignment of an insolvent 
estate to a trustee for creditors, does not limit or narrow these doc- 
trines by any questions of subsequent judicial bankruptcy or of the 
accident of the period of time which has elapsed between the date 
of the fraudulent transaction and the date of the debtor's estate vest 
ing in the creditor's trustee (the missio in possession), — ^if I am to 
do this, I think it clear that this deed must be set aside as a &aud 
upon other creditors, independently of any provision in the Bank- 
ruptcy Ordinance or, in other words, independently of the accident of 
whether the debtor has subsequently become bankrupt or not, for 
according to my findings on the facts, the debtor, at the date of the 
transaction, was actually insolvent, and knowing this, and intending 
to diminisli the estate available for equal distribution among his credi- 
tors, executed this mortgage in order to give an unfair preference to 
his creditor ; and (as respects the position ofthe favored creditor and 
his right to have the advantage of it) — at a time when ' the insolvent 
was in treaty with his other creditors for a composition at the rate of 
7s. 6d. in the pound and when therefore the case, must I think reason- 
ably be considered as in the same position as if a payment liad been 
made or a security granted to one of a number of creditors who were 
then equally with mm vigilant in the pursuit of tlieir claims. For I 
cannot consider but that the principles of natural justice make it a 
gross deception and fraud for an insolvent to be dealing with his 
creditors as a body, offering them a composition and whue treating 
with them as a body for this, and while they are thus deceptively 
thrown off their guard and induced temporarily to abstain from pres- 
fling their claims declaring their debtor bankrupt pending these negotia- 
tions, to give a secret preference to one of their number. And the 
way it works is shown by the evidence in this veiy case. 

The plaintiff himself set the negotiations on foot, was among the 
first to ngree to the composition deed, takes advantage of the lull 
then creaUfd during negotiation to get a secret advantage over the 
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1877 creditorSy and then bo soon as he has secttred this, refoses to ngn 
April, 11. the deed. 

— This, Mr. Gordon, the plaintiff, appears to have done ; and how- 

ever astute, I cannot say I think it free from the odonr of deception 
of other creditors and a fraud upon them — as much as if they bad 
heen actually pressing the debtor. If his proposal for the composition 
deed kept the other creditors from pressing the debtors, it must be 
considered the same as if they were pressing him. So far as concerns 
Mr. Gordon at all events, it does not lie in his mouth to plead the 
very act whereby the other creditors may be presumed to have been 
kept back ^m pressing the debtor. I think this is a reasonable 
Ipresumption. But even if it were not, the position of matters 
irom the time the composition deed was started was one which exact- 
ed scrupulous mutual good faith on the part of all, and I think Mr. 
Gordon, was guilty of a breach of good faith to the other creditors in 
quietlv getting a security for himself after having proposed or even 
agreed to the composition. 

It calls indeed for passing notice that the very fact which under the 
Civil Law invalidates the present mortgage, viz a friendly preference 
of one creditor, pending pressure by other creditors as torn as the one 
preferred (or something which I consider rests on the veir same 
principle)---was urged unsuccessfully in Brown and others v. JtempUm 
19 L.J, (C. P. 109) J but in that case, there was an express finding 
that the payment had not been a voluntary one and the decision really 
only went the length of holding that this fact by itself was sufficient 
to save the transaction ; so that it was of no moment, from the English 
view of preference in bankruptcy, whether other creditors were pres- 
sing him or not ; and beyond that the Judge merely maintained the 
correctness of the ordinaiy form of direction to a juiy, namely that 
-concurrenceof voluntary payment and contemplation of bankruptcy 
(as the law then stood) was necessary to constitute such fraudident 
preference. But not only are these weighty dicta against that 
decifion, as far as it can be said or supposed to be an authority on the 
<lue8tion of simultaneous pressure by the preferred creditor and other 
creditors^ but it should not weigh "^-ith my decision under the Civil 
Law, which altogether discards the question of pressure in tha general 
sense and only deals with it in this sense, that though generally neither 
presBine by a creditor nor spontaneity of payment afPects the 
position of preferred creditor, yet, if several creditors are equally 
pressing, it is a fraud for an insolvent person to prefer one to aaother, 
^and this I think is common sense and natural equity. 

Apart altogether from any question of whether 2nd and 3rd 
•defendants are liable, as the assignees, not of the estate of the first 
defendants, but only of the firm of which he was a partner : and 
apart from all considemtion of the fact that he has not personally been 
adjudicated insolvent : and apart from any question of ^hat is 
necessary to constitute a fraud on the Bankrupt law, I think that the 
evidence shews this mortgage to be a fraud on the other creditors in 
accordance with the principles of the Civil Law and therefore void. 
And the plaintiffs claim will be dismissed with costs. 

The plaiutifE appealed against this judgment. 
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Cremer, for appellant: — The law to govern the case is the 1877 
English and not the Civil or Roman Dutch Law. See section 58 April, 11. 
of Ordinance 7 of 1853. The mortgage in question was valid 
under the provisions of the Bankruptcy Act of 1869, section 92, nor 
was it affected hy the Statute of Elizabeth. The law of fraudulent 
preference as to Bankrupts was clearly laid down and lucidly 
explained by Lord Cairns in Butcher v. Steady 33 L. T. n^ 
•541, which had been cited in the Court below. Here 
the bond had been executed four months prior to insolvency and 
under pressure from the creditor who was acting bona fide ; and 
it was not competent for the assignee to question the mortgage. 
In the words of the Lor<^ Chancel lor, in the case cited, '* i-t was the 
intention of the Legislature, in defining for the first time the law 
as to fraudulent preference and changing the old rules as to 
eontemplation of Bankruptcy into a rale which exposed the pay- 
ment to be impeached for a period so long as three months, to 
accompany and temper this enactment by a provision of great 
convenfence in mercantile dealings.*' On the other hand, the 
mere preference which one creditor secures over another would 
not vitiate a deed under the Statute of Elizabeth. Woodv* Dixie^ 
7 Q. B. 892, Holbird v. Anderson^ 5 T. B. 235. But even 
assuming that the Roman Dutch Law applied, it was not establish- 
ed that there was a concuraus of creditors pressing Brodie at the 
same time, Voet, 42 , 18, 17. The appellant was a creditor in respect 
of the private, and not the[partnership, estate of the insolvent, and 
the proceedings did not disclose the existence of a single other 
private creditor. 

Ferdinands, D. Q. A, {Layard with him) for respondent :~- 

Even if the English Law was to govern the case, the facts shew 
that the pressure relied upon was only a colorable pressure. The 
threat was applied only after the composition was agreed to, and it is 
evident that the insolvent and the favored creditor were acting in 
collusion, and this brought the case within the statute of Elizabeth, 
which is not affected by the English Bankruptcy Act, and so 
rendered the bond void. The case of Roche Victoria, D. C . Colombo^ 
61400, affirmed in appeal after long argument, decided the question 
that a mortgage by an insolvent debtor was void as against present 
and future creditors intended to be defrauded, and this was in 
accordance with the Roman Dutch Law, Voet. 42. 8. 14, and 
there is nothing in Cur law which protected such deeds, when 
the fraudulent debtor afterwards took refuge under the Insolvent 
Act. The clause as to frauckilent preference In England must b» 
construed as applying here to cases other than those covered by 
the Dutch Law. To rule otherwise would be to legalize fraud 
under shelter of the Lisolvent Ordinance; which never could have 
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1877 been the object of grafting the English Law of fran^iTent pre* 

April, 11. ference into oar Insolvency Ordroance. There is no evidence to 

— shew that this was a private debt of the Insolvent. This was not an 

issue in the court below and coald not be entertained without fresb 

evidence being entered into. 

Grenier, in reply: — The threat by Gordon to declare Brodie 
a baolLrupt in LfOndon and which Brodie admits influenced him 
in execdting the mortgage, was sufficient to indicate pressure and to 
negative that the security given was voluntary. This pressure 
saved the validity of the bond. The question of fraud or no 
fraud under the Statute of Elizabeth depended on the motive of the 
|>arty granting a deed. Kvme v. Willsmore^S T. B. 521, 
Unless therefore it could be shewn that the debtor's sole motive 
was to give preference to one creditor^ the deed could not be im- 
peached ; and it « as held by Vice Chancellor Bacon in Blaekbum 
V. CheeseSrough, 12 L. R. Equity, 364, that *' if the act of 
" the debtor can be properly referred to some other motive or 
^ reason than that of giving the creditor paid in preference 
^ over other creditors, then neither the Bankruptcy statute nor 
** any principh of Imw or policy will justify a Court of law in 
*' holding that the payment is fraudulent or void,** Here Brodie 
had admitted that it was not till after the bond had been granted 
and he returned to Ceylon that be knew he was hopelessly insol- 
vent, aud that it was to prevent Gordon taking extreme meas- 
ures against him in London that he had given the mortgage. Roche 
Victorians case was quite different. There the conveyance was 
purely voluntary and without consideration. The fact of the 
debt to Gordon being a private and not a partnership debt was 
specially pleaded in the appellants replication and there was no 
traverse of it by the respondents. The report of the assigneea 
further shewed that the mortgaged property did not belong to the 
insolvent firm but to Brodie personally. 

Cur. adv. vult. 
The Supreme Court this day held as follows: — 
Set aside and judgment entered for the plaintiff against the 
first defendant as prayed for in the libel, except as to costs, which 
shall be paid by the 1st defendant personally, and by the 2nd and 
third defendants, as assignees ; the claim of the 2nd and 3rd defen- 
dants is dismissed. 

This is an action on a mortgage bond, bearing date the Ist 
August 1874, and executed by the first defendant, to secure the 
payment of Rs. 20^000, with interest. On the 16th December 
1874, the first defendant was adjudged insolvent, and the act of 
insolvency relied on by the petitioning creditor was a declaration 
of insolvency by the insolvent, under the 10th clause of the Ordi- 
nance No. 7 of 18 53, and bearing the same date as the petition for 
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adjudication. The 2nd and 3rd defendants, who are the assignees 1877 
of the Insolvent estate of the 1st, filedan answer, by which thej April, 11^ 
impeached the bond in question on the ground of fraudulent pre- 
ference. The first defendant filed no answer, but he was examin- 
ed as witness in the case, and his evidence taken in the case 
702 1 6, as well as the evidence taken in the special case Z>. C Colombo 
Lr* A. was by consent received in evidence in the case. On 
the 22nd November last, the learned District Judge of the District 
Court set aside the bond, holding that, according to the Civil 
Law> it was void, being a fraud on creditors; at the same time ex- 
pressing his opinion that, according to the local Ordinance No 7 of 
1853, which by clause 58 introduced the Law of England, on mat« 
ters of fi'auduient preference, the bond would be good* It is un- 
necessary to express any opinion on the question whether the 
bond is good or bad according to the Civil Law or the Roman 
Dutch Law, because we think thai neither of these two systems of 
jurinprudenoe is applieable to the case. We think that the 58 (h 
clause of the Ordinance No. 7 of 1853 having introduced the English 
Law on a special subject, it must be taken to have excluded all 
other laws with respect to that subject, and we think the law 
applicable to the case is the English Law, and that the judgment 
of the District Court should be set aside. 



Apnl 17ih. 

Freient : — Dias, J. 

D. C. Kandy, 6,562. 

The Police Magistrate convicted the accused, a saddler, on a A saddler 
charge of '' having'quitted the service of the complainant without is a servant, 

notice or reasonable cause, in breach of cl. 11 of Ord. No. 11 of imderthcLa- 
136 5. »» hour Ordin- 

ance. 
On appeal, it was contended that ^' a saddler was a scientific or 

skilled labourer, and was not amenable under the Ordinance, unless 
bound by a written contract as provided by cl. 7." 

The Supreme Court, howeyer, affirmed the judgment, without 
calling upon Van Larigenberg for respondent. 



Jkfay isf. 

Present : — ^Dias, J. 

P. C. Point Pedro, 18,844. 

This and another case (No. 18,828), as connected cases, were Irregularis 
heard and decided on the same day. No. 18,828 was a plaint against ?^ pwceed- 
defendant for riotous and disorderly behaviour in a pubUc street, *°fi^* 
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1877 in breach of cL 2 of Ord. No. 4 of 1840 ; and in No. 18844, the* 
May, 1. defendant in the former case charged his accuser with assault and 
— with resisting him against his duties as process server. 

The Police Magistrate delivered one judgment in both these 
cases. But on appeal, the proceedings were quashed as being grossly 
irregular, and per Dias, J : — ^The two plaints being essentiaUydiffer- 
ent, should have been tried in two different cases. 



P. C. Ealutara, 57,848 

Arrack Or- The charge was laid under d. 87 of Ord. No. 10 of 1844 

dinanoe. for removing 2^ gallons of arrack without a permit. The Police 

Magistrate in measuring out the arrack, found it to be a little more 

than two quarts, and sentenoed the defendant to pay a fine of 

B8.50. 

On appeal, this was set aside, and case remitted for further evi- 
dence, and per Di as, J : — ^The quantity of arrack removed by the de- 
fendant has been f oimd to exceed two quarts, which would make the 
removal, without a permit, illegal ; but by cl. 87 of the Ordinance, 
the pezudty is to be determined according to the quantity removed* 
This the Magistrate failed to find, and the case is sent back to 
ascertain the actual quantity removed, and to impose such a fine 
as is pointed out by cL 87. (Ondaatjie for appellant.^ 



P. G. Kunmegala, 80,067. 

TolfOrdin- Plaint ': — ^That defendant did, at the toll bar of the bridge^ 

ance. there not being the toll-keeper thereof, personate and represent 

himself to be the toll-keeper, and did demand and take illegal toll 
from complainant, in breach of cl. 16 of Ord. No 14 of 1867. 

The licensed toll-keeper stated that he desired the accused to 
recover the toll from the complainant, and had authorised him to 
issue a receipt for that amount ; and that he himself was lying in 
a room at the toll bar, sufEering from fever, at the time the receipt 
was granted. 

The Police Magistrate thought that the accused, even though 
acting under the authority of the licensed toll-keeper, had violated 
cl. 11 of Ord. 4 of 1867, and accordingly sentenoed him to a fine 
of Rs. 5. 

On appeal, set aside and defendant acquitted. Per Curiam ;— » 
The evidence abundantly shews that the defendant acted as the 
agent of the toU-keep^r, and in his presence ; the payment of the 
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toll must be therefore looked upon as a payment to the 1B77 
toll-keeper himself, and not as a payment improperly exacted by ^*^y> ^' 
the defendant. ( Van Langenberg for respondent.) 



P. C. Point Pedro, 18,855. 

Chenier for appellant. Browne for respondent. 

Per Supreme Court : This is a charge tmder the 4th and Toll Ordin- 
17 clauses of the Ordinance No. 14 of 1867. It appears that on *"<^«- 
the 11th February last, the defendant caused his palanquin carriage 
to be drawn by four men over the bridge, of which complainant is 
the renter. The defendant was in the carriage at the time, and 
refused to pay toll on the plea that a vehicle drawn by men was 
not liable to pay toll. The Magistrate acquitted the defendant, 
on the ground that the Ordinance only contemplated carriages 
drawn by horses or other beasts of burden. The Supreme Court, 
however, difEers from the Police Magistrate, and thinks that the 
vehicle in question comes under the description given in the 4th 
clause of the Ordinance : " every vehicle not enumerated above," 
and as such, liable to pay one shilling. 

The acquittal is, therefore, set aside, and the defendant adjudged 
^ilty, and sentenced to pay a fine of ten rupees. 



May 4th. 
Present: — ^Dias, J. 
P. C. Galle, 98075. 

Plaint : that defendant did, on etc, abuse complainant so Abusin? so 
iks to provoke assault. One of the witnesses proved that the terms as to pro- 
*^ blackguard and whore's son'' were used. voke assault, 

On appeal against a conviction {Domhoret for appellant),. ^^ "^* *" ^^ 
the proceedings were quashed as the plaint did not disclose an ^^^^®* 
ofEence punishable by law. 



P. C. Matara, 7776a 



The plaint was " that the 2nd defendant did on the 7th day j Whether 
of Pcbniary, at Vihara Hena, assault and beat the complainant : or not strik- 
an.l thfi 1st defendant forcibly removed the complainant to Narregalla ing out of the 
Esiatc a ad unlawfully detaiuod him there." plaint one of 
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1877 On the day of trial, the 2nd defendant (Mr* Fowke), who wm 

May, 4. a J. P., presented an affidavit praying that the 1st defendant (Mn 
~~~: Milne) might be excluded from the charge, in order that he might 

d t« 9®^®°" be called as a witness for the defence. This was objected to by 
der that he ^^^ complainant, but the Magistrate ruled that the case should 
may be called P^^ceed as against the 2nd defendant only, with leave to the 
as a witness complainant to separately prosecute the 1st defendant for false 
by the rest, imprisonment. 

is regular ? The case then proceeded, the complainant calling several 

2. Compe- w'itnesses to prove that he had been slapped on the face by tha 2iid 
^^^y , f * ^ defendant and that he had been taken into custody and detained by 
crimhi^DrcJ? * Police Constable at the instance of both defendants, 
ceedin^ to ^^^ ^^^ defence Mr. Milne was called, and he deposed that 

give e^dence ^^ ^^ ^ot see complainant assaulted. Another witness was offered 
for or against for cross-examination, but the complainant's Proctor declined to 
his co-defen- question him. 

daiits. Mr. Arunachalam, the Magistrate, acquitted the defendant in 

the following terms : 

** I have no doubt that complainant was forcibly removed 
and unlawfully detained by the Police Constable, but defendant 
cannot be held reerponsible for this, ad even supposing that he 
.^ directed the police cocstable to do so, the constable was not 
justified in acting on that order. As to the slap on the &oe, 
to which the charge of assault is reduced, it is impossible that Mr. 
Milne should not have seen it, if the assault was committed." 

On appeal, Orenier, for appellant. — The proceedings have 
been very irregular* in the 1st defendant having been excluded 
from the plaint and the charge confined only to the 2nd. 'There 
was nothing to prevent the 1st (without being discharged) from 
giving evidence for the 2nd accused. All that the law required 
was that an accused party should not give evidence for or against 
himself. See Reg, v. Deeley^ 28 L. T. n. 8.168, which was a 



• But see P. C. Maiara 71410 ( Grenier's Rep. 1870 P. 0. 
p. 31), in which Crbast, C. J. observed as follows : — 

^* It is stated in the first volume of Thomson's InsHtuieij when 
speaking of Police Courts, ' if an improper number of persons are made 
defendants, in order to exclude them as witnesses, the Magistrate should 
exclude [that is, strike out of the plaint] those so made, and allow them to 
be called as witnesses.' A reference is given to* Beling and Vander- 
Btraaten's Police Court CaseSy- p. 126. In the present case, the petition 
of appeal urges that the defendants lost the advantage of each others 
evidence. But no distinct application to strike out names from the 
plaint, so that specified parties might give evidence for specified other 
accused, was made at the trial. Such application ought to be distinctly 
made and ought to be supported by affidavit,.'' — £d. 
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case tinder the 14 and 15 Vict. c. 99 wbicli had been adopted in 1877 
Ceylon by Ordinance 9 of 1852.| On the evidence, the caae against VaJi 4* 
the defendants had been fnlly established. Asstuning Mr. Milne's "" 

evidence to be all true, it was not inconsistent with the defendant^ 
gtdlt. 

Per DiAS, J.— Set aside, and defendant adjudged gtulty, 
and sentenced to pay a fine of Its. 50. The Supreme Ck)urt does 
not generally inteiiere with the decisions of the lower courts on 
mere questions of fact, but the evidence in this case is such that 
this Court is compelled to over-rule the decision of the Police 
Magistrate, and hold that the assault has been proved. The 
complainant in this case is the clerk of a shopkeeper called Ab- 
aolom, and it appears that on the 7th February last the two 
defendants entered Absolom's shop and asked the complainant to 
produce a letter which had been sent to him in the hands of 
the 2nd defendant's servant. On complainant denying the receipt 
of the letter, the defendants, without any legal authority, b^an 
to search the shop by opening the diaweors, and examining the 
books ; and in the midst of this unlawful prooeeding, the complai- 
nant says the 2nd defendant slapped him in the face. The first 
defendant was improperly left out of the case at the instance of the 
2nd, who called him (the 1st defendant^ as his witoess for the 
purpose of contradicting the complainant s statement that the 2nd 
had slapped him. In view of what was going on in the shop at the 
time of the assault, it is quite possible that the witness mled to 
notice the slap, and this item of evidence loses all weight when 
opposed to the direct evidence of complainant and his witnesses ; 
supported as that evidence is by the police officer, who says that 
the complainant complained to him of the assault, and shewed 
him a sligh) swelling of the face. The Supreme Court believes 
that the complainant was not only beaten by the defendant, but 
that he was improperly handed over by him to the police constable, 
and removed by the latter to the bungalow of the Justice of the 
Peace, who appears to be the Ist defendant. 

P. C. BaduUa, 19,736. 

Orenier for appellants. 

The Supreme Court held as follows :«>— 

This is a charge against three Police officers, under the 70th Escape torn 

clause of the Ordinance No. 16 of 1865 for alloivipg one Marsal custody (c. 

Perera, who was in their charge, to escape from custody. The 1st 70 of the Po- 

and 8rd defendants were convicted, and the find acquitted. The **^ Ordin- 

preeent appeal is by the Ist. It appears that Marsal Perera was ^^\ ^^ 
— — z . evidenoe 

.' ^.^ J*y^^J5: ^ ^^wd § 1228, and all the eases cited thereunder **^««»^ 
Oncluding i?. y, Deeley\ ehewing the exact limits of Me. 3 of Loid 

r.'? o^^^T *™^^* ^^ ^^^^- See also Aichbold's Crim. PI. p. 273 

(17 JSoil.}— £d« ' 
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1877 arrested ua being concerned in a robberj, and was detained in the 
Hay, 22. custody of the Police, but it does not clearly appear from the 
'^. evidence, whether, at the time of the escape, he was in the custody 
of the Police .under a warrant of commitment, or whether he was 
merely put under police suryeillaace. In a c^we Uke this, the first 
step m the piooi is that the person, who has e8ca|>ed, was in 
lawful custody at the time of the escape. The best proof of this 
is the warrant of commitment itself. It should have been 
produced, or secondary evidence of its contents given after due 
notice to the ddEendant to produce the originaL This has not been 
done and the evidence ox the PoUoe Inspector does not clearly 
shew under what circumstances Marsal Perera was in the Police 
station at the time of the escape. 



Hay 15ih. 

PreBini : Clarence, J. and Dias, J. 

6801 
C. fi. Anuradjbapura, -^^ 

6908 

A claim in Orenier for appellant, 

t^^^T* ^^ ^^^ '^^ proceedings quashed for irregularity. This is a 

ed by substi- ^^™ ^ execution which has been tried by substituting the 
tuting the claimant for the original defendant. The daim should have been 
defendant tried in another case, 
for the origi- 
nal defen* _ 

Maif 17ih. 

Present :— -Olarekce, J. and Dias, J. 

The Court is adjourned till Tuesday next, the 22nd instant, 
in consequence of the demise of the late Honlble Sir William 
Hackett, Kt., Chief Justice. 



Mixy 2fML 
Present c— ^Clarence, J. and Dias, J. 

C. R. Kalutara, 88,767. 

of land who ^^ aade and judgment ordered to be entered for plaintiff 

seizes cattle ^^^ ^^^ ^^^^^ remitted to the Commissioner to determine the amount 
on it damage- oi damages. 
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The remedy given by the Ordinance No. 2 of 1835 is cumula- 1B77 
tive, as this Court had occasion to observe in C. R. Kandy, 30,619, May, 22. 
June lOthy 1868, reported in Creasy's Report p. 117, and in addition . "7 
to such remedies as the aggrieved party aheady had at common ^ygj]- himge^ 
law. The plaintifE is suing in the Gburt of Requests, has proved ^f ^^ ^^^ym. 
the trespass, and has also adduced evidence as to the damages' mon-law 
the adjudication on which latter evidence, we leave to the. right of dis- 
Gommissioner. tress. The 

remedy un- 
der Ora. No. 
— -— 2 of 1835 ia 

cumulative. 

C. R. Matale, 35,405. 

The following ia the judgment of the Supreme Cburt >— On the .^'^^ ^^ 
7th September, 1876, the defendant leased to plainti£E a coffee garden Ivadlord for 
for twelye years. It appears that at the date of the lease, the j^urden i^Z**^^, 
was subjecttoanother lease by thedefendantyinfayourof some TumiLi, out 'quiet' 
who disputed the plaintiff's right to the crop of 1876, and this poeaessions 
action was brought by the plaintiff for the value of that 
crop. The Copamissioner nonsuited the plaintiff on the ground 
that his leaae wa« illegal and inopeiatiTe, owing to the previous 
lease ; and that lus only remedy was to hare back the 
money he paid on his lease. This view of the case ia erroneous. 
On his lease, the plaintiff was entitled to quiet pooBoasion, and hia 
right of possession having been disputed by a party claiming 
under the defendant, the defendant is liable to the plaintiff 
in damages. Judgvaent will therefore be entered for plaintiff for 
Rs. 95 and costs. 

$ei atidt^ 



G. R. Kalutara, 38,986. 

Per Supreme Court : — This is an action by a paddy renter The effect ef* 
who bought the Government share of the defendant's field, WaUoarooi. 
which was as half. Defendant admits his liiability to pay 
1-lOth, and the evidence in the case fully supports his state- 
ment ; but the Commissioner gave plaint^ judgment on the 
ground that he was boimd by the Government assessment as 
set forth in the Wattooroo, under which the rent was sold. 
This view of the case is erroneous, and it is quite competent 
to defendant to proye (as he did in this case), that the Wattooroo 
was wrong. 
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1«77. May 25th, 

***yi 25. Preset : — Clabence, J. and Dias, J. 

Irregularity P. C. Kalntara, 57,628. * 

^g On a chaige, imder clatue 90 of Ordinance No. 16 of 1865, 

the Police Magistrate fined the Srd defendant, in whose house the 
tom-toming and other disturbances were going on, and ordered the 
Isty 2nd, 4th, 5th and 6th defendants to give bail to appear for judg- 
ment, when called upon. 

On appeal, affirmed as respects the 8rd defendant, but set aside aa 
regards the 1st, 2nd, 4th, 5th and-6th defendants. 

With respect to the other defendants, the Police Magistrate 
had no power to call on them to enter into recognisance to appear, 
when called on, to receive judgment ; that sentence is set aside and 
^loee defendants fined one cent each.--(&r«iiter far i4)peUant.) 



P. & Hambantota^ 6,851. 

1. A license Plaint : that defendants did possess opium, namely 84 lbs. 
onium^ kT^a "'^'^ ^ ^®*' beyond the quantity prescribed by law, without having 
certain quan- '^ license ^^ breach of clause 6 of Ordinance No. 19.of 1867. 

tity in a spe- ^^ appeared that 2nd defendant who was a licensed dealer of 

cific place, opium at Galle was requested by one AbduUa, a dealer in 
does not war- Hambantota, to forward through nis messenger Rahim Rs. 500 
rant its hold* worth of opium at Rs. 15 per ib, but that instead of entrusting 
ers to possess Rahim with the supply, the 2nd defendant himself brought it to 
othw *Im» Hambantota, and while going into the house of the let defendant, 
much less a ^ *^y> i* ^*' *"^> ^ thir^ was seized with the opium in his 
quantity be- POM^ssion. 

yond that co- The Police Magistrate acquitted the first defendant for want 

vered by the of evidence, but found the 2nd guilty in these terms : — 

jcense. << He is a licensed vendor, but his license limits his possession, 

2. Custody i^^d i^ authority to sell, to his shop No. 260 at Dangedara in Galle, 
of opmmbya jj^ jugtifies his possession in the present instance, upon the plea of 
^^^T^A Tj "* his being the carrier of opium, the sale of which had been, at least 
without a ^li- ^^ P*^' accomplished to die licensed dealer of Hambantota. P. (7. 
cense. Tangalla^ SQ^SOS confirmed in appeal, was quoted to shew that 

custody by a bearer was held to be justifiable without a license^ 
but here the 2nd defendant is more than a carrier, for at the time 
of the seizure, he still retained part of the proprietorship in the 
opium, and that part he had no right to represent in Hambantota.^ 
The Police Magistrate therefore sentenced the 2nd defendaaoit to 
pay a fine of Bsi 50, and ordered aU the opium to be seized except 
Rs. 250 worth, which the licensed dealer Abdulla appeared to have 
bought previous to seizure, at the rate of 1 lb. for Rs. 15. 

On appeal, Grenier appeared for appellants. 
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The Supreme Goiirt affirmed the judgment in these terms >-« 1S77 

In this oaae, the second dafiandftnt appeab against the P<^ios ^' 
Magisfemie'ft dacnaian oonviclmg him, under the 6th dause of tba "^ 
Opium Oidibance of 1867, of illegally poaaassing opium, and 
sentenoing homto pay^ a fine of Bs. 50, and confiscating, of 34 Iha. 
of opium seized by. tl^s Police, the balance OTer and above Ba. 260 
worth @ Rfi. 15 per lb. We think it clear that this balance of 
opium, which would be 17^ lb&, was seized in 2nd defendant's 
possession. He had bought it to sell, but had not yet sold it, to 
the extent of parting with the possesaioa. It is Also clear that the 
license, which 2nd defendant holds, being a license to possess 
opium in quantity not exceeding 20 lbs. in a specific house in 
(jaUe, did not warrant his possession of opium at Hambantota. It 
was, however, contended in appeal that 2nd defendant's possession 
was in fact that of a mere carrier, and consequently that he was, 
entitled to an acquittal, upon the principle of a Tangalla case, 
decided by this Court on February 4th, 1876. The facts as to thia 
are, that 2nd defendant, being a lipeziaed opium dealer in Galle,. 
receiyed an order, from Hambantota for a. large quantity of opium« 
proceeded to execute the order, and instead of entrusting, the opium 
to the hands of any third person or carrier, brought it himself to 
Hambantota. He was a carrier in the mere sense that he oonyeyed. 
the opium, and only in that sense ; he had the opium in. hia. 
possession as its owner, and was, therefore, open to oonyiction 
under the Ordinance. 

With regard to the sentence, if the case had merely bean that 
the 2nd defendant, in the execution of an order for opiun^ had 
technically trasgressed the requirements of the Ordinance by 
becoming his own messenger, we should have considered the case 
not one for the infliction of the extreme penaUy of fine and 
confiscation. But the evidence discloses that the defendant came 
into Hambantota in possession of 84 lbs. of opium, which is 
considerably more than his license allowed him to possess even in 
Galle. We do not therefore feel disposed to interfere in.mitigatiou 
of the sentence which the Police Magistrate has considered it 
proper to pass. 



1>. C. Galle, 89,051. 

I. That the plaintiffs, who always were and still are Theincmi- 
Mohamedans, are the children of Neyna Markar. Mohamadoe Ani^ ^^^ priest of 
who was likewise a Mohamedan and died at Galupidde on the 28xd ^ ?^^ ^ 
October, last. ^ »nghttothe 



-»■ 1 ■_ 
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1977 II. That the said deceased was before and at the time of hut 

^y» 25. death a member of the Mosque, known as Cotwa PaUi at Talapitta, 

,~~. and the plaintifEs are likewise members thereof, and as snch the 

Derfonnanoe P''"^^^^ ^"^ ^^^ right to have the corpse of their father taken to 

^ religious ^^ ^^ Mosque, and, after the perfoimanoe thereat of the usual 

rites and ce- ^^'^ customary religious rights and cerempniesy to buiy same in the 

remonies burial ground attadied to the said Mosque. 

corDTO^of ^^^' "^^^ *^® plaintiffe relying on this right on the day and 

thom who 7^^ aforesaid remoyed the corpse of their said Iftther, intendmg to 

had been ^^ ^^ same to the said mosque for the performance of the 

members of customary religious rights and ceremonies and thereafter to buiy it 

that mosque, in the burial ground attached to the aforesaid mosque. Yet the 

Qu, Whe- defendants, who are two of the priests officiating in the said mosque, 

ther the pro maliciously intending to injure the deceased's family, viz., the 

oeedings plaintiffis, and to expose them to contempt and disgrace, did not nor 

ought not to would permit the corpse to be taken to the mosque aforesaid or to 

^J®^®®° ^'' ^^® *^ religious rites and ceremonies performed over the dead 

^^^ *?^ body, but with force and arms prevented the same being done, antf 

l^ra matter ^^^ ^^ plaintifiGs were obKged to bury the corpse wiUiout the 

pwely eode- c^urtomary religious rights and ceremonies being performed. 

That by reason of the aforesaid conduct of the defendants^ 
the plaintifib have been exposed to contempt and disgrace and have- 
suffered in mind and body, to plaintiffs' damage of Rs. 1,400; 

Pray for judgment in their fiivour, and costs. 

Answer .•— 
I. Not guilty. 

II. That the defendants, who are the priests of the mosque in 
question and who have the exclusive right to perform the 
customary religious rites and ceremonies over the body of the 
deoeasedy were not asked or requested to perform the same. That 
the plflintiffs and others, with force and arms and with intent to 
commit a brei^ of the peace, entered the mosque premises when 
the Police interfered and prevented the plaintiffs and others from 
committing a breach of Uie peace, which is the alleged trespass 
complained of in the libel. 

III. That the defendants, denying to be true or relevant the 
other matters and things in the libel alleged, say that the parties 
who resisted the Police were convicted beforq this Court and » 
punished for the said offence. 

Pray that plaintiffs libel may be dismissed with costs. 

It appeared that the dd!endants did not object to the burial in 
the premises of the mosque, but only to the religious services being 
performed in the the mosque by the stranger priest who vras asked 
to officiate by the plaintiffs. Plaintiffs attempted to prgve that the 
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priest whom be wanted to officiate at the burial, waa a priest 1877 
elected by the congr^ation, and had on more occasionB than one, ^^Yi ^^^^ 
read prayers in the mosque. 

The District Judge relied mainly on the evidence of the 
plaintifrs second witness, which is as follows :— 

Jerahm Saibo AUm Mah Uwbo LMe-'^qffinMd. 

I am priest of Ealayella. I have been so 12 years, the priest 
before me was Ist defendant. I know this mosque, I officiate at 
the burials there. I used to say prayers in the mosque and then 
bury the dead, and say the prayers at the grave, I have very often 
done so, both for Moormen and Ma]ays-*I did so with the permis- 
sion of the BCatichans of Kaluvella. I could not go to another 
mosque without their permission. I do not know if the Matichans 
of my mosque had asked permission of the 1st defendant to use his 
mosque. I bury Malays there too. I am priest of the Malays. I 
bvoy them in this ground without the pennission of the matirhaas. 

XHroBS-examined. — ^The permission of the Matichans of my 
mosque would be required before a stranger priest could perform 
service in my mosque. The Matichans would dien sA me. My 
permissian would tiierefore be requisite before n stranger priest 
could perform service in my mosque. That rule would apply to 
all services, induding the burial servioe. I perfor m the Friday 
service at Kaluvdla — that is the sign that I am the priest of that 
mosque. 1st defendant performs the Friday services at Palapitiya. 
A stranger priest cannot perform any services in a mosque without 
the consent of the regular priest of that mosque. 

The learned District Judge {Lee) held as follows >-* 

1 rely upon the evidence of the EaluveUa priest (2nd witness 
tar plaintiff.) It is dear that the incumbent priest has a ri^t to 
the exclusive performance of the services of his religion in the 
mosque, and that he obtained by such performance certain fees 
It is equally clear thiit he cannot be deprived of these fees by the 
intrusion of any stranger, and that it is only with his permission 
that such strangers can use any such mosque. I am of opinion 
theref («e that defendant did not commit anv wrong in diuming 
their exdusive right, and I adjudicate acoordmgly, dismissing the 
suit of the plaintiffs, and casting them in costs. 

On appeal {Orenier and Browne for appellants, FerdinandB 
D. Q. A. for respondent,) their lordships affirmed the Judgment.* 

* QuT Whether the proceedings ought not to have been 9et luide and 
oideied to abate, as the saoject matter of the case was purely ecclesiasUcal. 
6ee collectiye decision of the Supreme Court in D, C, OdUe, 23,466, July 
Slid, 1867 ; also Kin^f vs. Coleridge, 2 B. and A. 806, where HoLBOYD, J. said : 
^' tt seems to me that the mode of burial is as much a matter of ecclesiasti- 
cal oognixanoe, as the prayers that are to be read, or the ceremonies that, 
are to be used at the funeral."— Sp. 
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1877. Nuwa*a Eliya, No. 5,261. 

May, 26. 

The plaintiff, Daumall, claimed Rs. ^0, as the value of an elk 

Reducing unlawfully killed and appropriated by the defendants, the said elk 

into po86efl> being at the time the property 6i tne plaintiff. 

sion /era 
natwra, and The defendants pleaded not guilty of the alleged trespass ; and 

liability of the 2nd and 8rd defendants admitted having killed an elk on the 
the oooupant grounds tfttached to the Round Bungalow, then tenanted by Mr. 
d'Bsterre, bitt said they were not aware that the animal was the pro- 
perty off l3ie plaintiff. 

The evideDoe disclosed ihat Mr. CSoMob had ta^m out the 
plaintiff'^ dogs on the morning of the day in question ; that he had 
sfearted ti»o elks, one of whidi was killed on the barrack plains ; 
and that «tx dogs oot of the pads gave tongue in anotbor direction 
alter the other elk. As to .whether, however, the dogs or any of 
than had come up to the latter elk before it was shot, the evidence 
was ooniiicting ; while the 1st defendant (d'Esterre) deposed as 
follows :— " I did not know that the elk was being hunted when I 
killed it. It was about ten o'clock when I first knew the elk was 
near my bungalow. It was about half an hour afterwards. I did 
not hear any dogs barking or horns being blown. About a quarter 
after 2 o'clock, Mr. Cotton came up and said the elk had been 
killed by plaintiff's dogs." The oungalow keeper, (the 8rd 
defendant) swore that the elk was standing three-quarters of an 
hour before it was fired at. 

The Commissioner (Murray) gave judgment for plaintiff for 
Rs. 40, holding that '< the elk was still in tibe power ol the dogs 
when killed by the defendants." 

On appeal, Oreriier, for the defendants and appellants, argued 
on ihe &ct8, and cited the Roman-Dutch and English authorities 
rdied on by Sir Edward Creasy in District Court Tangalla, 2,961. 
Vanderstraaten'b Reports, page 247. He also cited Churchwood 
vs.. Studdp, 14 East, 240. 

Ferdinandif D. Q. A. for respondent, replied on the faots nd 
dlAad Justinian, 2, 1, 12. 

Per Clarence, J.-^Set aside and judgment entered for then 
defendants with costs. The question simply is whether, when 
appeUsnts killed the elk, plaintiff had fairly reduced it into Ids 
own possession. The evidence amounts to no more than this. 
Two dks were started by the hunting party. Mr. Cottcm &>llowed 
up and killed one, some of the dogs went away after the other, and 
were in pursuit of it at the tune when defendants killed it. The 
evidence of the plaintiff's witness^ Rangan, is not quite intelligible. 
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Per Clarenxe, J'— "Set aside and judgment entered for the W7T 
defendautH with costs. The question simply is whether, when May, 29:. 
appellants killed the elk, plaintiff had fairly reduced it into his 
* own possession. The evidence amounts to no more than this. 
Two elks were started by the hunting party. Mr. Cotton followed 
up and killed one, some of the dogs went away after the other and* 
wore in pursuit of it at the time when the defendants killed it. The 
evidence of the plaintiff's witness, Rangan, is not quite intelligible. 
He says that the dogs did not come up until after the elk was 
killed and the carcase removed,and also says that the dogs came 
up before the second shot was fired/' 



May 29th, 
Pruent : — Clarence, J. and DiAS, J. 
P. C. Galle, 38,788. 

The plaintifE (Soanarawkkrama), a Proctor of the District Action on & 
Court of GvAle, sued the Ist defendant, as principal, and 2nd and bond by a. 
drd defendants, as sureties, on a Bond dated 15th August, 1871, for Proctor, 
the recovery of Rs. 750, together with interest at 18 per cctnt per 
annum. The defendants pleaded that the bond had been granted 
in satisfaction of a judgment debt due by the Ist and 2nd defen- 
dants in case 30,020, the plaintifE, who was the Proctor of the 
judgment creditor in that case, having undertaken to pay his client 
and secure the said debtor a discharge. They alto pleaded that the 
said judgment debt had been subsequently paid by themselvefl^ (a 
portion having been levied in execution), and tnat the plaintifE 
(having paid no consideration whatever on the bond) was not entitled 
to recover in the present suit. The plaintifE replied by a general 
denial. At the trial, the defendants produced two receipts, one dated 
14th May, 1872, acknowledging Rs. 150 in part payment under writ 
No. 30,020, and another dated 11th October, 1872, acknowledging 
receipt of " the whole principal and interest due in that case 
(30,020).^ Both receipts were signed by plaintiff. It also 
transpired in evidence Uiat plaintiff had re-issued or extended the 
writ in 80,020 against the defendents on several occaiion* 
subsequent to the date of his bond. 

The District Judge (Lee) gave judgment for plaintiff as 
prayed for. 

On appeal, Orenier for appellants argued at length on the 
facts, Van Langenberg appearing for respondent in support of the 
judgment. 

Cur. adv. vult. 
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1877 ^e Bapreme €k>iirt held as follows :— 

May, 29. 

L Set aside and plamtifPs claim dismissed with costs. Plaintiff, 

who was the Proctor of the plaintiff in District Court Galle, 30,020, 
sued on a bond granted to him by the three present defendants, two 
of whom were defendants in District Court Galle, 80,020, for £75 
and 18 per cent interest. The bond is said to have been granted 
in order to secure plaintiff in the event of his accommodating 1st 
and 2nd defendants by paying off the judgment in which they had 
been cast in 30,020. The bond is dated 8rd August, 1871, and on 
11th October, 1872, plaintiff gave 1st and 2nd ddEendants a receipt 
signifying discharge of the principal, interests and costs due in 
80,020. Defendants allege that the intention of plaintifEs furnish- 
ing the money for discharge of the judgment in 30,020 was given 
up, and that they, little by little, supplied the plaintiff with the 
mouey in discharge of the judgment. 

Even if the plaintiff's evidence is to be credited, plaintiff could 
not retain the judgment which the District Judge has given him, — 
for the District Judge has given him judgment as prayed, viz., for 
the sum named in the bond, with interest from the date of the bond, 
whereas he could only be entitled to interest from the date on 
which he advanced the money, which in his evidence he states to 
have been March, 1872. 

But after considering the pleadings and the evidence, we are 
unable to accord credit to the plaintiff's case. He has claimed in 
his pleadings more than, on his own shewing of accounts, he could 
be entitled to, suppressing mention of sums admittedly found by 
defendants. The accounts as stated by plaintiff, and his witness, 
the chief clerk, are vague and obscure, and it is noteworthy that, 
although according to plaintiff he satisfied the judgment from 
which he was to protect defendants, he continued re-issuing the 
writ in April and August following, a cdrcumstonce which favouni 
defendant's view of the case, but not plaintiff's. 



P. C. Batticaloa, 11,279. 

tiioensing Plaint: — ^That the defendant, being the licensed Tavern 

Ordinance, keeper of No. 4, did, on the 8th of July, 1877, at Palliaddikuda, 
within the jurisdiction of this Court open, and allow to be kept 
open. Tavern No. 4 after the hour of 8 at night and before 
the hour of five in the morning of the 9th February, in breach 
of ckuse 4 of Ord. No. 22 of 1873, and clause 37 of No. 7 of 1873. 
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OrenUr for appellant. ^ ^ 1877 

M&v 29- 

P^ Curiam : — The proceedings quashed, as the plaint does ll 

not disclose an ofEence. 

In the former case [11,016, P.O. Batticaloa], referred to in 
the petition of appeal, the defendant was charged under Ordinance 
No. 7 of 1873, clause 37, and No. 22 of 1873, clause 4, wirh 
Qzposing intoxicating liquor for sale in his tavern after 8 p. m., a. i 
the prosecution failed, because the complainant only proved the sala 
of arrack, which the legislature in the former Ordinance has 
defined as not intoxicating liquor. In the present case, the 
complainant has charged defendant under the same two clauses, 
with keeping his tavern open after 8 P. M., there being no allegation 
that it was kept open for the sale of intoxicating liquor. In e£Eect 
the complainant has now admitted the alleigation, which in the 
former case he failed to prove. 



P. C. Puflselawa, 15,297. 

The question in this case was whether mana grass (^^ bed ** Mana grass 
grass) was exempt from toll. The Police Magistrate finding it not not exempt 
exempted bj proclamation, held that toU should have been paid. from toll. 

On appeal against a conviction ( Van Langenberg for appellant), 
the judgment was afiirmed in these terms : The carts were loculed 
with mana grass intended for use as cattle bedding. Very possibly 
after the grass has been so used, it may have been applied to land 
as manure, but it was not carried as manure, when it passed the 
toU gate in question. 



C. R. Cobmbo, 2,678. 

The defendants who were common carriers, received from a Where in a 
shipper in Melbourne, and contracted to deliver to the plaintiffs at ^^ ^^ Isding 
Colombo, certain goods, but did not deliver a certain portion thereoi^ ^^ *^^?^ 
for the value of which deficiency this action was brought. ScTd f 

The defendants admitted receipt of the goods and ihe short ^^^^ j^ yg 
delivery, but pleaded that they exercised all due and reasonable ghip for the 
care, and were not liable by reason of certain exoeptiona and plaintiff, the 
conditions in the bill of lading which covered the goods. The defendant 
exceptions and conditions referred to were (1) weight, measure, stipulated for 
contents and value unknown ; (2) aU accidents, loss, damage, delay ^''^'j^ ^x* 
or detention from transhipment or warehousing &c. excepted ; (8) /uuS^t^ h 
goods to be landed or transhipped at the Company's expense, but at exceptions 
the merchant's risk ; and (4) Company's liability to cease as soon would 
as the goods are free from the ship's tackles. exempt the 
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1877 On the trial day, it was contended for tbe plaintiffs that th« 

May, 29. burden of proof was on the defendants to shew that the loss arose 

, from any of the exceptions pleaded, 
defendants ^,^ .. ^x^,»i^i. 

liubility for But the Commissioner (Boake) ruled that it was not a question 

loHS, only on of burden of proof at all, but only one of interpretation to be put 

proof by him on certain words ; and on the learned counsel for the plaintiffs 

that it was declining to lead evidence, the Commissioner entered a nonsuit, 

caused by jjeing " distinctly of opinion that before the plaintiffs could recover 
^^^^ tJd^^ ^ ^^ ^^*®®' ^^ would be necessary for him to prove that the goods 
causes ^Fand ^^^ delivered were in the boxes." 
tliat it coiild On appeal, Browne for the plaintiffs cited Kay On Ship Owners^ 

not have i. p. 258 : The exceptions only exempt the owner or master from 
been avoi<Ied Jiajjility for loss which has been caused by some of the excepted 
by reasonable g^^ggg^ g^^^ which could not have been avoided by reasonable care, 

<^are Ac] ^^^^ ^^ diUgence. 

Their lordships called upon the respondent to support the 
judgment. 

Orenier for him contended that the nonsuit was correct, though 
not for the reason given by the Commissioner. The bill of lading 
was wide enough to cover the loss. [Clarence, J. — ^but you have 
not shewn that the loss came under any of the exemptions mention- 
ed in the bill.] On that point I will refer your lordship to Phillip 
V, Clark, 26 L. J. C. P. (n. s.) 168, 270, and Czech vs. General 
Steam Navigation Company, 3 L. R. C.P. p. 14. * Plaintiffs said 
that they delivered the goods " in good order," but did not receive 
the same in the like good order. It ought to be proved that 
the goods were received in bad order. Then only would the onus 
lie on us to prove the causes of the loss. Haddon v. Perry^ 
8 Taunt. 805. Until damage to the goods were proved, the onus 
would not be shifted to the defendants. 

Cur. adv, vtdt. 

Per Curiam : — Set aside and case sent back for trial. Plain- 
tiff's claim in respect of the alleged short delivery of certain 

* Philips ffs. dark. Where in a bill of lading of goods carried by the 
defendant in his ship for the plaintiffs, the def^dant stipnlated that he 
should not be accountable for lealutge and breakage. — Held, that the defen« 
dant was liable for Ices arising from leakage and breakage caused by the 
nagligenoe of the defendant and his servants in throwing the goods. 

Ckeeh vs the General & N, Cb.— Qoods were ahipped on board a 
steamer under a bUl of lading which contained an exception from lialnlity 
for "breakage, leakage, or damage." The goods were found at the end d( 
the vojage lo bo injured by oil. It was fouud that there was no oil in the 
cargo, but that there were two donkey engines in deck near the place where 
the goods were stowed, in lubricating which oil was used ; there was no 
direct evidence of how the injury to the goods occurred. In an action 
agaiuBt the ship owncr^ HM thifit the exception did not protect the iship 
owners from liability for damage accruiug thiu the uegligoice of iheir 
servants. 
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l»uttlefl of wine alleged to have been carried in defendant's ship w'^^ai 
under certain bills of lading. Defendant's answer can only J)e ^*y>^^ ■ 
read as admitting the receipt, and the loss, of the goods, and conse- 
quently the Commissioner wba wrong in summarily nonsuiting the 
plaintiffs, because they declined to adduce evidence to prove the 
shipment. All costs to be costs in the cause. 



P. C. Colombo, 6746. 

Plaint, that defendants being licensed retailers of arrack Licensing 
had their licensed premises of their canteen. No. 11 Dam Street Ordinance, 
open after 8 P. M., in breach of Ordinance No. 7. of 1878 clause 87 
and Ordinance No. 22. of 1873 clause 4. 

On appeal against a conviction, the proceedings were quashed, 
«8 the information disclosed no o£Eence. {Orenier far appellants.) 



P. C. Kandy 7187. 

On a charge of disorderly behaviour, under Ordinance No. „ p ... 
4 of 1 841 clause 2, the Ma^trate found the accused guilty in g*po^*»» unrier 
these terms : " By the evidence of the police constable, the offence ^.j 2 of the 
took place, near the public street, in a lane going up to some Vagrants' 
stables. It was also between Ist and 2nd defendants' houses. It Ordinance, 
follows therefore that the lane leads to their houses, and is, I think, 
a public street, within the meaning of the Oi*dinance. 

On appeal, the Supreme Court affirmed the judgment of the 
Court below. 



May Bist. 
Present : — Clarence, J. and Dias, J. 
P, C. Panedura 27,266. 

The P. M. adjudged the defendants, guilty, who were charged m. , 
under c. 5 of Ordinance No. 24 of 1848 and clause 2 of Ordinance Ordinance 
No. 4. of 1864, and sentenced them severally to a fine of lis. 30, 
besides confiscating the timber seized. 

On appeal, per Dias J. affirmed, except as to the fine imposed, 
which is set aside, and the defendants are fined Rs. 30, as one fine 
for the offence. It was urged for them in appeal that they were 
not liable to be criminally prosecuted as they had a bona fide 
title to the land. All* the evidence which the defendants have 
adduced on this alleged title is a case No. 20,357 C R. Pane- 
dura^ which seems to be a case between these parties for a land called 
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1877 Rirepellegaliawatte. In the appeal petition in this^case, the defen- 

May, 81. dapts clami the land, on which the trees were cut, as Megahawatte, so 

— that the case No. 20,857 G. R. is inappliaable. Even if it did 

apply, its mere production is not evidence of such a title in the 

defendants as to oust the jurisdiction of the Police Courts. 

{Grenier for appellant.) 



1. A lessee, 
who had 
access to 
the land 

which was in 
a filthy state, 
is an " owner 
or occupier," 
under cl. 1 of 
Ord. 15 of 
1862. 

2. But an 
owner of the 

land who 

had not in 

law such 

access, is not 

liable, as not 

being an 

** occupier." 



Bench of Mag., Colombo, 14,977. 

The defendant, a lessee, was charged, under sec. 1 and 2, 
c. 1 of Ordinance No. 15 of 1862, with keeping the premises in 
question in a very filthy state &c. 

The Bench of Magistrates (Messrs. P. Coomata Swamy and J. 
N. Keith) held as follows: — 

It seems to us that the case cited by Mr. Advocate Ondaatjie 
for defendant, (B. of M. Colombo 12,292 June, 2, 1876) is not 
in point. There the defendant was the oumer of the land, and 
had leased it to one Pieris, and nothing app^ured on record to shew 
that he, the owner, had access to the land. The Supreme Court 
on reversing our judgment, held that, to pimish the defendant 
would be '^ to hold that an owner, who may be precluded from 
access to the premises in the occupation of his tenant, is nevertheleea 
open to criminal prosecution, notwithstanding that he has no more 
right to enter upon these premises or exercise any control therein 
than a stranger." But in the present case, it is proved that defend- 
ant is the lessee of the premises, which consist of a large garden 
and a few houses. It is true that the houses are sub-let, but there 
ia nothing to shew that the garden itself in respect of which thia 
case is brought, is also sub-let. To this garden, the defendant 
is proved to have had daily access. He is found guilty and' 
sentenced to pay a fine of Bs. 10. 

On app€Al, affirmed and per Curiam : — ^Without discussing the 
charge under the 2nd subnsection, this charge was clearly prosecutable 
under the 1st section, and the case is distinguishable from the case 
cited. (Ondaatje for appellant.) 



False infor- 
matioa» 



P. C. Kandy 6684. 

Orenier for appellant 

Affirmed. The defendant was charged with giving false inf orma^ 
tion to a Police Inspecttvr, and was convicted. It was urged for 
the defendant in appeal that his statement was not voluntary in 
as much as it was made in answer to a question put hj the 
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«x>inplaiiiftiKt. We think otherwise, as the defendant was under 1877 
no obligation to make the statement, though it was made in answer ^^y? ^1* 
to a question. 



P. C. Kumnegala 30,278. 

Ferdinands^ D. Q. A. for respondent. 

Ajflirmed. The Defendant was charged with having in his 
possession a stolen cow without a note in writing, as re- 
quired by clause 21 of Ordinance No. 14 of 1859, and was convicted. 
The only question for decision is whether, under the 24th clause 
of the Ordinance, the prosecution is barred. The Police Magis- 
trate has decided in the negative, on the ground that the offence is 
a continuing offence. We think this decision right. The offence, 
as laid in the plaint, is within the three months. 



P. C. Matara 78,861. 

Defendant was charged with '' quitting complainant's service a 
without leave or previous warning, as required by law, and being g^^j^ en's' 
guilty of wilful disobedience of orders and gross neglect of duty, servant is h 
contrary to cc. 8 and 11 of Ordinance 11 of 1865. " reasonnble 

The learned P. M. ( AnmachdUxm) acquitted the defendant cause*' under 
in these terms : — c, 11 of the 

" In connected case No. 77,851, complainant has pleaded f'^hor Or- 
guilty to a severe assault on defendant, and as I consider this was f?"*^^.?!. ^^ 
a r«<Mona6/« coMtf under the 11th clause, and justified defendant the master^' 
in leaving oonplainant's service, this case is struck off." service with- 

On appeal, VanLangenberg for complainant contended that out notice, 
the case should have been fully heard and investigated, as the 
reason piven by the P. M . was not supported by the Ordinance or 
by any decision of the Supreme Court. 

But the Supreme Ck)urt affirmed the judgment as follows :-^ 

Complainant having conmiitted a severe assault on defendant 
of whicn complainant has pleaded guilty, the defendant was 
justified in leaving complainant's service witJiout notice. 



P. C. Nuwara Eliya, 10,154. 

The plaint charged the defendant (a minor) with having left Wh^jf},^^ - 
the complainant's service without notice, in breach of the 11th mtfiffr is li- 
clause of Ordinance No. 11 of 1865 ; and the complainant, affirm- able, under 
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1877 ing that the attendance of the accuaed could not be oecored Bjf 
May, 31. means of a summons, obtained from the Magistrate a warrant for 
~" service at Panadure. On the representation, however^ of the Fiscal 

the 11th ^ ^g Western Province that the defendant was a very yoimg boy 
the Labor '^^ ^^ ill-health, the Queen's Advocate ordered the Magistrate to 
Oidinance ^^i^amine the complainant before further proceedings were taken for 
for quitting the arrest of the accused, intimating at ^e same tune, that if the 
his master's defendant was a child of ten years only, he could not, in his (the 
service, with- Q. A.*s) opinion, enter into any binding agreement of service, 
out notice. The complainant was accordingly examined, and, on the- 

papers being returned to the Queen's Advocate, he directed the 
Magistrate to withdraw the warrant, in the following letter :— - 



Queen s Advocate's office, 

Colombo, 8th May, 1877. 
No. 152. 
The Police Magistrate, Nuwara Eliya. 

Sib, — In reply to your letter, No. 96 of the Ist instant, I have the 
honor to state that when the boy left his master's service, he could not, 
even on Mr. Gunewardene's own showing, have been more than 11 
years old. At this age, he could not, in my opinion, have sufficient 
capacity to enter into a binding contract of service. I think that the 
warrant should be withdrawn, and the complainant left to his remedy 
by appeal to the Supreme Govat, 

I am, Sir, 

Yours obedient servant, 

Richard Catlet, Q. A. 

The Magistrate accordingly made order as follows :— - 

" In compliance with the Hon'ble the Queen's Advocate's- 

instmctions, contained in his letter No. 152 of the 8th instant, the* 

warrant in this case is withdrawn." 

The complainant thereupon appealed. 

Orenier for appellant : The question as to whether a minor 
oould be prosecuted or not under the Labour Ordinance had already 
been decided by this Court, Police Court, Matara, 72,024 (2 
Grenier^ p. 52,) in which Sir Edward Creasy (Stewart, J. concur- 
ring) explained that the Supreme would not admit the objection 
founded on the defendant's minority. The English authorities were 
also in keeping with this ruling. See Wood v. Fenioickj 10 M, 
and W. 195, decided under the Act 4 Geo. 4, c. 84 from which our 
local Masters and Servants' Ordinance' had in a great measure been? 
copied. Also R, v. Chillesford, 4 B. and C. 94, in which Bayley 
J., held as follows : — " An infant may make a contract for his own 
benefit : he may therefore make a contract for hiring and service, 
for that will be beneficial to him. It will give him a right to 
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sue for wages. If he does not perform his contract, although no wf o*. 
action may be against him, he will be liable to the statutable ^ 

regulations applicable to masters and servants.'' The legal view 
hi&erto recognised in this country of such contracts as the one in 
question was correctly laid down by Justice Thomson, in his 
TnsHiutes (toI. 2, p. 815) : — '' Contracts/' he says, '' which are 
necessary, as for his (the minor's) food (which is to his profit), and 
which are to his benefit, as a contract for wages, are valid." It 
was doubtless to compensate in a manner for this liability that a 
minor was expressly empowered by statute to personally sue for hi» 
wages in the Court of Requests, without the intervention of a 
guajrdian or a curator ad litem. See clause 83 of Ordinance 
No. 11 of 1868. 

The Court took time to consider, and this day Clarence, J. 
delivered the judgment of the Supreme Court as follows : — 

'Undoubtedly a minor may enter into a contract of service, so 
as to render him liable to statutory punishment for desertion. He 
may bind himself by contracts which are for his own benefit, and a 
contract of service may be one of these. But this assumes that the 
minor is old enough fairly to comprehend the situation and its 
consequences. In the present case, it appears from the Fiscal'a 
report that the minor in question is a sickly boy of not more than 
ten years of age, and we are certainly not prepared to say that he 
was of capacity to bind himself by a contract of service. The 
plaint against him should not be entertained. The Police Magis-^ 
trate's order cancelling the warrant is therefore afiHrmed. 

Affirmed, 



€. R. Ratnapura, 284. 

The Basnayeke Nilen^ of the Maha Saman Dewali of Sahara* -1*^® parofoetd 
gamuwa sued the defendants (12 in number) for failing, as tenants J^^^^ of 
of a pangiLay belonging to the said dewala, to render certain duea t^i^^^S^ 
and perform certain services enumerated in the Ubel| and claimed ^^^ liable 
Rs. 18.50 as the assessed value of the said dues^ only for so 

Only three of the defendants appeared. They pleaded that ^^^\ of the 
they were the holders of three lands of the pangua in question, and ^^^oes as 
were always ready and willing to commute or perform services i^J^t^f Wr 
proportionate to the lands they held, and that plaintiff never hdding^ 
demanded payment nor informed the defendants what rajakaria 
they had to perform. 
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W77 The D. J. (de Idvira) held aa follows :— 

ll ' Tho qu^ilioD before me is whether the services of the tenuits, 

' or Ibft Talae at which sacb senrices were assessed bv the Commia- 
Qonen^ adimt oi diyision. I am of opinion that the plaintifiE ia 
entitled to what he daims, and that each of the ddtendanta ia 
i^pondble for the performance of all the sarvices, or the value of 
those services. The Commissioner's decision as regards the money 
wlue of those services is final, and as it dealt with &e panffua as a 
wholtf, and not with each )and belonging to it^ each eHuureholder 
i§ N0poDsible for the payeafint of the whole amount. 

It waa unnecessary m this instance for the plaintifE to inform 
ti(e dafnidants of the nature of the rqjakaria they had to perform, 
as they admit they were willing to commute in proportion only t<> 
the ttctent of the lands they hold. 

Judgment for plainti£E as claimed, with costs. 

On appeal. Layard for the defendants : The Court below waa 
wrong in holdmg that the liability of the tenants was indivisible.. 
The Service Tenures* Commissioner's decision, upon which the judg- 
ment now in appeal proceeds, need not bind tibe Court. If solidity 
was meant, it should be so expressly stated. Domat's Civil Law^ 
i. p. 819. Yanderlinden, p. 208. Where several debtors are 
bound for the same thing, the obligation does not bind every one of 
ihem for the whole, tmleBB it is specially expressed. The pangua 
liere must be looked upon as a cUvisible whole, for may not each 
pcmgukaraya asogn away his interest ? We have been always will- 
ing to perform our own services, or to commute proportionately. 
Besides^ we were not called upon by the landlord to perform the 
aervices^ and this he was boimd to do, according to the decision of 
the Supreme Court in C B. Batnapuraf 9,658. 

Broume for respondent : it is not the individual ahareholdera 
who are req)onsible to the proprietor, but the pangua. The divi- 
non of the services is a matter left to the tenants themselves. 
[Reads a portion of the Reports of the Service Tenures' Commia- 
fiionera of 1871, and objected to by Layard,^ The pangua, and 
not its shareholders, is liable. The question of divided liability, 
therefore^ does not arise in the present case. [Dias, J : Supposing 
n pangua covered about a hundred acres, and was divided between 
20 or 80 people, and one of them held one rood. Would this man 
be held liable for the services of the whole j^an^o, that is, of aU 
tba remaining tenants ?] The Ordinance No. 4 of 1870 deals with 
Iba whole pangua^ and the Commissioneni, in p. 170 of their 
Seportai say the same thing. 

Our. adv. mlt. 

A])d this day, the Supreme Court, after reciting th4 facts of 
the case, held as follows :-- 
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The pangtia fle«m% to have been regiateted under the Oidinanoe 1B77 
No. 4 of 1870; and the names of the first five defendants appear in ^'^ '* 
that register as parayeni nilakarayas, and the services due in 
respect of the whole pangua are valued by the Commiasioners al 
Rs. 18.50. The nilakareyas do not appear to have exercised tho 
right of commutation given under the 14th and subsequent clause^ 
of the Ordinances. There seem to be several nilakareyas to tho 
pangua, each holding a separate parcel of land of unequal extenti 
and the question that has been raised in the case is, whether each 
nilakareya is liable for the whole of the services of iixepanguOf or 
only for so much of it as is due in respect of his holding. 

The Commissioner has decided, as this Court thinks erroneouslyi 
that each is liable for the whole. We are not aware of any law or 
custom by which one of several nilakareyas of a pangua is liable to 
render services for the whole pangua, tlmt is to say, for himself as 
well as his co-tenants. The mere &ct of the Commissioned 
having valued the services of the whole pangtM, instead of valuing 
the services of each nilakareya, cannot create a liability which did 
not exist before. In this case, it is quite competent to the defen- 
dants to render services in respect of their several holdings, and the 
plaintiff has no right, before demanding such services, to proceed 
against them for their value. A demand does not appear to have 
been made in this case. 

Set aside and plaintiff nonsuited with costs. 



Jun$ lit. 

Present ;-*Clarsnc£, J. and DiAS, J. 

D. C. Galle, 87,705. 

Plaintiff instituted this action m February 1875 to recover a i^iS^^^ 
portion of a garden. He had been nonsuited in a previous action action nLed 
which he had brought for the same land in 1860, and which was by plaintiff in 
terminated in 186». Igfo^ A^ ^ 

The District Judge nonsuited the plamtiff on the ground that "^***T°^R* 
defendant had acquir^ a title by prescription, havimr beenlin ^J^H^^- 
possession from 1860. ( C. JS. Galle 9750, i Loreiis ^l/T 'p^l^^^ 

On appeal Van Langenberg for appellant : the former suit d^f^'idant to 
was clearly an interruption of prescription* The case referred to * subsequent 
by the District Judge is inapplicable, as that was an action upon a >f^° >!♦ 
money claim. Prescriptive title can only be acquired by an un- ur^st^ 
interrupted and undisturbed possession. In 2 Thomson 187, claim 1875 
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1877 Wfore a Gufisahawe was held Biiificient to interrupt preBcriptioH) 
June, 1. aleoZ). C. Kandy, 9,601 and D. C. Kumegala 12,911, 

"^ Grwi>r fot respondent. The pendency, of case No. 19,707, 

followed by a nonsuit, was no interruption of defendant's prescrip 
tion. Defendant had adnaittediy been in possession since 1860 and 
all that the Ordinance required to constitute a prescriptive title 
Was that " such possession should be unaccompanied by payment 
" of rent or produce or performance of service or duty or by any other 
'^ act hy the possessor &om which an acknowledgement of a right in 
'* another would fairly and naturally be inferred". Defendant had 
done nothing to justify any such inference, and the words cited hare 
been construed as containing a definition of possession by adverse 
title. See Vanderstraaten, p. 46. 

The Supreme Court thought the judgment of the Court below 
to be erroneous. '^ By the 2nd clause of the Ordinance No. 8 
of 1834, the possession necessary to constitute a title by prescrip- 
tion is not only an adverse possession, as defined by the Ordinance, 
but an undisturbed and uninterrupted possession, and this Court 
has repeatedly held that the institution of a suit is an interruption 
(No. 12,911 D. C. Kurunegala, 29 July 1854). The case relied 
on by the District Judge is inapplicable..*'* 

Set aside. 



D. C. Matara, 28,289. 

Action on a The libel stated that one AUis de Silva (whose heirs were first 

mortgage foiu: defendants) was indebted to the fifth defendant ( who was 
bond, grant- then the wife of one Louis ), on a bond, dated 23 July 1866, mort- 
fT' 'f '^^ g*g"^ certain lands ; that the said Louis, since deceased, borrowed 
kliffioinder f ^^ *^® plaintiff Rs. 500, " and for the security of the said sum 
defendants. ^^ nioney, mortgaged the said lands and subjected the said docu- 
ments" ; and the libel prayed '^ that the estate of Louis, represented 
by the 5th defendant, may be condemned to pay to plaintiff the 

said sum of Rs. 500 »...and that the said first four defendants 

may be cited to shew cause why the aforesaid lands should not be 
held executable for l^e debt &c" 



* See ii». 61 Jaffna 9601, 27th November 1862, in which Sterling, and 
Dsmple, J, J. upheld the authority of D. C. Kurunegala 12,911, dusentiente 
Cbkast, C. J, who held that "without positively differing from lie 
Qpjnion expressed by the majority of the Couit in this case, and from the 
judgment of our pr^ecessors in the Kurunegala case, I must state that the 
question is one in which 1 entertain great doubt." But see i>. C. Kvrtine* 
$(da 12,185, 2l8t June 1S66, pending buits, though they may become dormant^ 
stop prescription, per CiiEAST, C, J. and Tkmpljb and Stewabt, J. J» . — BiK 
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The filpst iour defendants disputed Allis de Silva's right to the 1877 
\vhole of the lands, claimed one-half share in them, alleged fraud «'**^ *« 
in the transaction, and pleaded misjoinder of action. 

The fifth defendant pleaded that her husband had no right to 
excute the bond for reasons stated, and alleged want of considera* 
tion &c. 

The District Judge disbelieved payment by plainti£E to Loma, 
and dismissed the case on the ground that the execution of the 
mortgage by Louis to plaintiff was intended to defeat one of hui 
creditors. 

On appeal, ( Orenier for appeUants, Layard for respondent^ > 
the Supreme Court held as follows : — 

In this case, the plaintiff sues on a mortgage bond, dated 26th 
September 1869, said to have been granted by the husband of the 
5th defendant. Under this bond, there are several lands mortgaged, 
and the only right which the mortgagor had to mortgage these lands 
appears to be a mortgage bond of the 23 July 1865, granted by 
oce Allis de Silva to the 5th defendant. The first four defen> 
danta are joined in this case as the heirs of Don Allis de Silva, and 
they have, among other matters, disputed the plaintifTs right to 
join them in this suit. The plaintiff's mortgage bond is a personal 
bond by the 5th defendant*s husband, and does j^joX, pretend to be 
an assignment of the previous mortgage in favour of the 5th defen- 
dant, though the lands mortgaged are the same as those mortgaged 
imder the bond in favour of the 5th defendant. The 5th defen- 
dant's husband seems to have dealt with the bonds, as if they were 
his own property, as there is a clause in the bond in &vour of the 
5th defendant, whereby it is provided that if the debt is not paid 
within a given time, the lands mortgaged should become the 
property of the mortgagees. The debt does not appear to have 
been paid. 

We think that the first four defendants were improperly join- 
ed in that case, as the heirs of the mortgagor of the bond of 28th 
September 1869. The bond sued on in this case is a bond of 
26 September 1869, granted by a party who is in no way connected 
with the ancestor of the first four defendants. It is true that he 
has mortgaged lands, which were the property of the defendant^ 
ancestor, but he had no right to do so. He cannot reach the lands, 
except through the bond of 2drd July 1865, which he baa not as- 
signed to plaintiff. 

Judgment to be entered for plaintiff for the amount claimed 
with interest against the estate of the deceased Hewa Giddeneye 
Louis or Andris, represented by the 5th defendant^ and that the 
plaintiffs claim to have the land mortgaged sold in satisfaction of 
his claim, be disallowed. The 1st, 2nd, 8rd, and ith defendantB 
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J ft *^^ atsolved from the instance with costs as against the plaintiff, 
^une, 6. rjijjg 5^jj ^ p^^ plaintiffs costs. 

Set aside. 



6th June, 
Present: — Clarence, akd Dias. J. J. 
P. C. Mallakam, 6,951. 

tlie P. M. 7his was a case under the Malicious Injuries Ordinance, which 

'' struck off' the P. M. struck off, referring the parties to a civil addon, " aa 

a case, re- this seems to be a matter for civil remedy." Sometime afterwards, 

ferring the however, the complainant petitioned, and the Magistrate made the 

pwties to a following order:— 

civil smt, ^ 

and after- " Notice accused to institute a civil suit, as they daim the 

wards, on the land. They must do so on or before the 80th, or this case will be 

motion of the re-opened.'' 

re-oTOnedthe Then followed this order: — '^ Accused has taken no steps, 

case, on Notice him to appear to proceed with the case. Trial for the 11th 
failure of the instant." 

nl^^^^ Vil ^^ ^'^^ contended that the P. M. could not compel the defen- 

suit held that ^'^^^ ^^ ^^® complainant to raise the civil action, nor that he could 

the Older to v^-open the case which had been struck off. But the nuigistrate 

re-open was held that, as the case was ** struck off," not dismissed or finidly de- 

not appeala- cided, he had the power to order a re-opening of the case. As 

ble. however the defendants wished to appeal on this point, he would 

let the case lie over. 

2. It is ir- On appeal Ch&nier. for appellant cited P. C. Matara 72852, Gre- 
regular for a Bier's Beport 1874, p 16, to i&ew that the words '' struck off" in such 
party to cases were equivalent to '' dismissed." The 5th cL of Ordinance 
present an j^^. 18 of 1871 applied to a case like the present, and the P. M. 
appeal to the j^ ^^ 'power after dismissing a plaint to order its resumption in the 
Court ^'^^r- ^''^^ ^^^^^ ^^ ^^ re-institution in another, F, C, Oalle 853^, Rama- 
warding it iiA^^i^'s Reports 1877, p. 8 [ Glabence, J. — but I don't think the 
direct to the order in the present case is an appealable one. j '^ It is an order 
Supreme having the effect of a final judgment. 

Dot^thromdi Broume contra, contended that the order was not appealable, 

the court The court rejected the appeal in these terms :•— 

Dsiow. This appeal appears to have been presented irregu- 

larly, being forwarded to the Supreme Court, instead of being lodged 
in the Police Court in due course. But were that otherwise, the 
appeal would not lie, the order appealed agamst being a mere in- 
terlocutory order. 
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P. C. Kandy, 6,681 W77 

Plaint:— That the accused did on 28 Februarj last forciblj <^vne, 5.. 
enter into complainant's leased field Gralaanamwella, on pretence <^ p|. T~ ^ 
a right thereto, and whilst in the occupation of the complainant proclamation 
did remove the paddj crop standing thereon, in l^reach of Proola-' of 6th Aug. 
mation of the 5th August 1819, and did asault and beat the com* 1819. 
plaini^t. 

On appeal against a conviction, the proceedings were quashed 
and per Clarekce J. — the plaint does not all^e that the defendants 
acted without the authority of a competent court. 

Qlua^hedL 



D. C. Kum^pda, 19,894. 

The plaintiff in this action sought to be declared the owner, Action for 
and to be quieted in possession of the land, MillegahamuUe henai qnlet posses- 
described in title plan No. 84518. The defendants denied plaintiffs sion oicrown 
right to the land in question, which they stated was Bakattanegaha- land, and oir- 
mulle hena. Eaon party claimed the land on a crown grant, and omnstanoes 

the Queeu's Advocate in^rve&ed in the case on behalf of the ^^^^ ^'"^^^ 
crow^ the crown, as 

^^^ intervenient, 

Their lordships affirmed the judgment of the Court below was allowed 
in the following terms:— . to have the 

Plaintiff and third defendant both lay elaim to a piece of edtothepw- 
land called Rakattenegahamulle hena, in extent a little less than ties to be 
four acres. This and an adjoining land c^ed MillegahamuUe hena csllea in and 
in extent a little less than five acres, were put up to auction by cancelled, 
the crown, but by a mistake, which seoms to have begunatthe time ^^^ ^^®. 
when the plots were surveyed, the names of these lots got trans- ^J^ ^^ i"* 
posed on the plans and papers. It was in evidence that the plan, "^^^^^^ 
and deacri^ons, of the lands put up at these crown sales, were open ^^ 
to inspection before hand at the Kachcheri ; that the Kachcheri ' 
Mudalyar read out the name, number of lot, acreage of each ; 
that the peon called^ut the name of the land only, and that this 
oouxae was followed on the present occasion. When the peon 
called out '' Bakatanagahamulle hena,'* the third defendant bid, 
and the lot was knocked down to him, and in the same way 
plaintiff bid when << MillegahamuUe-hena" was called, and had that 
'lot knocked down to him. The 3rd defendant then went intp 
the possession of the real Rakatenegahamulle-hena, but the title 
deed which he obtained in due time, though it purported to omvey 
BakatenegahamuUe-heoa so Car se the same o£ the subject matter 
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1877 was concerned, described in extent and boundaries the five acre lot. 
June, 7. ConTerselj, the plaintiff got a conveyance describing the extent 
— and boundaries of the f onr acre lot, and stjling it '^ Millegahamulle- 

hena.'' - The evidence further satisfies us beyond doubt that these 
defendants intended to buy Rakatanegahamulle-henit, the four acre 
lot ; he had been in occupation of it already, and had made one 
unsuccessful application to be allowed to buy it at the upset price. 
We believe further that plaintiff was a speculative bidder, and that 
he had no definite intention of buying any particular lot : indeed, 
he admits that he had never seen either piece of land before the 
sale. Eventually, four months after the sale, he found his way to 
the four acre lot and found defendant in possession. He now 
claims to be put in possession of that plot. The Queen's Advocate 
, has intervened, has very fairly explained the mistake which there 
has been, and prays that both deeds may be called in and cancelled, 
proposing to issue new grants of Rakattenegahamullehena to 8rd 
defendant, and of Millegihamullo-hena to plaintiff. Under these 
circumstances, we consider that the District Judge has made a 
proper and equitable decree in ordering both grants to be cancelled, 
a new grant properly describing Rakaten^ahamuUe-hena to be 
given to 8rd defendant, and plaintiff to have the option of taking 
a new grant, properly describing MiUegahamulle-hena. 

Plaintiff's appeal will, therefore, be dismissed with costs. 



P. G. Galagedara, 23,281. 

Set aside and proceedings quashed. 

Arrack Otdi- The information charges defendant under cl. 26 of the Ordi- 

nance, nance No. 10 of 1844 with selling by retail 26 gills of arrack, 
without having obtained a license from the Government Agent. But 
the information does not aver that the defendant was not acting on 
behalf of the licensed retail dealer, as mentioned in the same clause ; 
and we cannot hold that defendant has not been prejudiced by this 
omission, since the evidence suggests, to say the least, that defen^ 
dant was so acting. 



June 7th, ^ 

Present .-—Clarence, J. and Dias, J. 

P. C. Chilaw, 11,681. 

Orenier for appellant. 

Sed aside and proceedings quashed. This information charges 
ftppellaot imder the lOtb^and the 12th; clauses of Ordinance^. 
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Ko. 7 o{ 1878, with retailing arrack without \ lioeruM, " in the j^^^ 

boutique occupied by Baba Appoo." The charge is not maintaina- "^ j; 

ble under the 10th clause, since that clause only penalisea ih6 aale Licensing 

of intoxicating liquor, which by the interpretation charge, arrack Ordinance 
IB not. No. 7 of 1873- 

The charge under the 12th clause is also defective, since the 
information does not charge him as the occupier of unlicensed 
premises, but on the contrary lays the occupation in another. 



J. P. Matale, 6,852. 

The following is the Chief Justice's statement of the case, t^ }'^^^f!^: 
served by him under ss. 40 and 44 of Ordinance No. 11 of 1S68, ^^ jjo 1 1 
for the decision of the Supreme Court collectively : — of° 1B68 the 

" At the Criminal Sessions held at Kandy in the monA of March statement of 
last, Rayappen, Muttu Caipen, Rangasamy Asan, Weweiy Chettiar, Miguel * ^td with 
Cornelius Appu Baas, and Allaga, were tried and found guilty ©f ^"*^ . ™ 
Murder. ^^ ' ^-^ » ^ any cnme or 

" In the course of the trial, the Deputy Queen's Advocate ofBeted ?*®?|jr ' ^^ 
in evidence the statements made by tlie accused on the preluninaiy "? ^T^^v^ 
hearing by the Justice of the Peace, Justices be- 




put m as part of the statutory .^ 

of the Drisoners. ^ ^ J^ witnesses 

^ On examination of the original depositions it was found that the ^^ ^^^^' 
statements in question were annexed to, as if forming part of, the de- 2. Such a 
positions, in the ordinary way, and as if they had been made subse- statement be- 
quently to the examination of the witnesses in support of the chaige. comes admis- 
The caution prescribed by section 183 of Ordinance No. 11 of 1868 sible in evi- 
was stated to have been administered to the accused, and the state- dence, with- 
ments purported to be signed by the accused, by the Justice, and by out further 
the Interpreter. But while the aepositions of the witnesses were dated proof there- 
the 26th April, the statements of the accused bore (kte the day pre- of, if it pur- 
ceding, the 25th April, ports to naye 

" The Justice was then called as a witness. He admitted that the been made 
accused had made the statements in question previoudy to the exami- after the per- 
nation of the witnesses, but he said that the statements had been made son making 
voluntarily and after the caution prescribed by Ordinance No. 11 the same had 
of 1868 had been administered. He said further, that with one been caution- 
exception, that of the sixth prisoner, the accused were Tamils, ed, and also 
and that as he, the Justice, did not understand the Tamil purports to 
language, what they said was translated to him by the be subscribed 
Interpreter, who subsequently read over and explained to each by the Jus- 
of the accused what had been taken down by the Justice as his state- tice and by 
meot. The Justice also stated that each stateniient was signed by the the Interpre- 
person whose statement it purported to be, by the Justice himself, and ter (if any 
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1877 ^7 ^^ Interpreter. The sixth prisoner is a Sinhalese, and spoke in th/e 
June 7. Singhalese language, which the Justice stated he understooa. 

_J ' "It was than objected, for the prisoners, that without the evidence 

of the Interpreter, there was no proof that th% statements in questioB 
were the statements of the accus^ 
shall have a xhe Interpreter was not called, and the Deputy Queen's Advocate 

been employ- referred to section 12 of Ordinance No. 9 of 1852 which renders the 
ed) who in- statement of an accused person taken down in writing by any Justice, 
terpreted the ^ ^e gaJd statement purports to be made after the person making the 
^"i^®* same has been cautioned in the manner required by law, and also pur- 
ports to be subscribed by tlie Justice and by the Interpreter ( if any 
shall have been employed ) who interpreted the same, admissible in 
evidence without fiu*ther proof, and contended that tlds provision of 
the Ordinance made it unnecessaxy to adduce any further proof of the 
statement of the accused tlian the written statement itself ti^en and 
signed in the manner required by the Ordinance. 
• "I allowed the statements to be read, but as upon further conside- 
ration, I doubted whether the section referred to bore the construction 
contended for by tlie Deputy Queen's Advocate, I considered that the 
questions involved should be reserved for the decision of the Supreme 
Court. 

** The questions I have reserved are as follows:-* 

First Whetlier the statements in question w^re taken by the 
justice in accordance witli the provisions of section 183 of Ordinance 
No. 11 of 1868. 

Secondly. Whether, assuming the foregoing question to be answer- 
ed in the negative, the said statements were made admissible by sec- 
tion 12 of Ordinance No. 9 of 1862. 

Thirdly. Whether the said statements or any of them were ad- 
missible in evidence independently of the Ordinance aforesaid. 

W. Haokett." 

Creasy ( assigned "by "Court) : The two first points reserved 
l>y the Chief Justice must be answered in the negative, and the 
third in the aifirmative. The statements were not taken in accor- 
^nce with cl. 183 of Ordinance No. 11 of 186S, inasmuch as that 
clause prescribes a certain order for the J. P. to follow, when prisoners 
are brought up before him, and this order was not observed in the 
{yresent case : the prisoner's statements had been taken first. This 
is not a mere informality in an unimportant point of practice, but 
a substantial objection to the evidence being received. It is no 
more a mere matter of practice than is the rule that evidence of 
tsharacter cannot be given unless an accused himself has opened the 
topic. Admitting that the order of the wording of this clause did 
not vitiate a statement by its being taken out of that order, it would 
then simply be a case in which no express provision had been made 
by the local legislature. The English Law is in force by virtue of 
Ordinance Na 3 of 1840. Under sec. 18 of 11 and 12 Vict. c. 42, 
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atatementa of prisoners can only be taken after the examination of 1377 
witneases. As already shewn, this is not a mere point of practice, June, 7 
to which the English statute would not apply. With regard to the 
Hcond question. If the statement is not taken in consonance with 
Ordinance No. 11 of 1868, cl. 183, it cannot possibly be admitted 
by virtue of sec. 12 of Ordinance No. 9 of 1862. The words '^ any 

statements" [Dias, J : — ^We are with you on that point. The 

dauaes of the two Ordinances must be taken together.] By this 
▼ery clause, the &ct of the statements being taken before the exa- 
mination of witnesses renders them illegal, for that clause provides 
for the admission without proof of a certain class of writings, viz,^ 
statutory confessions. But it is added by way of a proviso that 
nothing herein contained shaU prevent statements made at any time 
from being proved in the ordinary way : thereby clearly shewing 
that the privileged confessions, such as those now in question, must 
be taken at some particular time. Therefore they ought ta be taken 
at the time indicated by cl. 183 of Ordinance No. 11 of 1868, and 
the time which is expressly pointed out by the English statute 
already referred to. WiA regard to the third point. — ( It was 
admitted on all hands that the statement might be put in evidence, 
but that it must be properly proved, which it was not). 

Ferdinande^ D, Q. A, for the crown : The provisions of cL 
183 of Ordinance No. 11 of 1868 differ materially from those of 
the English Act 11 and 12 Vict. c. 42. The latter enactment, s. 
18 expressly requires the statement to be taken a/ler the exami- 
nation of ail the witnesses, and the J. P. then addressing the accused 
is required to use these words, ** having heard the evidence, do you 
wish &c.'^ There is nothing of this kind in our Ordinance No. 11 
of 1868, and the departure from the English procedure had been 
advisedly made to meet the difierent system in operation here. 
Public prosecutors are unknown to the English Justice, and he is 
therefore required before committing the accused to take his state- 
ment last, but the Ceylon Justice has to send his cases to the 
Queen's Advocate's department, which often directs fresh evidence 
to be taken, and itself directs the commitment. What would be 
the effect of an intermediate statement, and how inconvenient it 
would be to have cases going backwards and forwards after each 
statement ? The Ordinance No. 9 of 1852, cl. 12 gave no order 
of proceeding, and referred to statements taken at any stage of a 
case, and consequently Ordinance No. 11 of 1868 was ao worded 
as not to be in conflict with the prior provision, which should have 
full operation, and under it, the statement is admissible. The 
question is not one of evidence but of procedure. The English 
Act is one '^ to regulate the proceedings of Justices of the Peace," 
and can have no operation here as part of the law of evidence ; but 
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1877 even the English law of evidence i^ only in operation here m 00 &r 
Jime, 7. M it iiv not ccmtrolled bj local Ordinances. 

Cnr, adv, vult. 

And this day, the Supreme Court delivered judgment as 
fellows : — 

In this case the statements o£ the Tamil prisoners were uttered 
hy them in the Tamil language, and interpreted to the Justice of 
the Peace, who did not understand Tamil, consequently, the Inter- 
preter not having been called at the trial, the statements of these 
Tamil prisoners could only be admissible If let in by efEect of the 
* I2th clause of Ordinance No. & of Id52,which provides for sum- 
mary mode of admission without proofs which would be necessary 
at common law. 

The statement of the Sinhalese prisoner was nsade in a 
language which the Justice of the Peace understood, so that it was 
admissible under the Ordinance c^ 1852, unless the circumstance of 
its having been taken before the depositions took it out of the ope- 
ration of that enactment, as a statement not admissible at alL 

In the view which we take of the two enactments referred to 
in the questions reserved for our consideration, we mtU3t to soma 
extent consider these enactments together. 

An objection indeed was raised, in limine, that, as the state- 
ments in question would not have been admissible in England under 
11 and 12 Vic. c 42, S 18, they were not admissible here by virtue 
g£ clause 2 of the Ordmance 3 of 1846. This latter point is not 
among the points reserved at the trial, and very properly so, because, 
apart from any question whether on other grounds 11 and 12 Vic. 
c. 42, § 18 is applicable to criminal trials in this country, our legis* 
lature nas expressly enacted the contrary, so &r as concerns this 
case. For the 8rd clause of Ordinance No. 3 of 1816 expressly pro* 
Tides that, where by legislation of this colony c^>ecial provision ia 
made for regulation of matters of evidence, the colonial enactment, 
and not the law of England, shall prevail ; and the l^islature of 
this Colony has made provisioxi in die matter now in question, bj 
the enactment of 1852 referred to in the case. We need not, 
perhaps, have noticed this point raised by the prisoners^ counsel, but 
we do so, lest by passing over it, we might be supposed to imply 
any doubt as to the sufficiency of the case reserved by Uie late lamented 
Cmef Justice. 

The 188rd clause of Ordinance II of 1868 is a re-enactment 
of the 24th clause of Ordinance 15 of 1843. (We may note here 
that the punctuation of this clause in the authorized edition is not 
quite accurate ; there should be a full stop, and not a semicolon, 
after the word " witness" in the Ist line of p. 977.) 

After an attentive consideration of this clause we read it as a 
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Crectlon to the J. P. to do certain things, each in a certain manner, 1^77 
two of those things being the recording of depositions, and the taking c'une, 7 
of the accused's statement ; but we do not find a direction that he "" 

is to take accused's statement after recording the depositions. The 
utmost which, we think, can be said of clause 183, in respect of 
the time of taking accused's statement, is that in enumerating and 
describing the two acts of taking depositions and taking accused's 
statement, it eniunerates them in an order and in a manner consis- 
tent with the supposition that the depositions would generally be 
taken before the statement. But we cannot extend this to imply a 
direction, as a sine qua non^ that the statement should be taken 
after the depositions* If that had been the intention of the Legis- 
lature, we should have expected to find that intention expressed 
in unmistakable language. And we are the more disposed to con- 
sider that this was not the intention of the Legislature, after a con- 
sideration of our own Ordinances of 1852 and 1868, and the Eng- 
lish Act of 1852. The 18th section of the English Act is unmis- 
takable in its provisions. It provides for the prisoner's statement 
being taken after the depositions, and then goes on to provide for 
the summary proof of whatever the prisoner shall '^ thevk* say, i. «; 
after the depositions have been taken. We can hardly suppose our 
Legislature in 1852 to have been unaware of the English Act of 
11 and 12 Vic. (1848) ; in fact, the concluding lines of clause 12 
of Ordinance d of 1852 are borrowed from § 18 of the Ehiglish Act^ 
Yet, dause 12 of Ordinance 9 of 1852, whUe providing for sum- 
mary proof of accused's statement, names only two requisitions as to- 
be complied with in order that the statement may be summarily 
admissible, viz, (1) that the statement purport to have been made 
after due caution ; and (2) that it purport to be duly signed, and 
such signature be not disproved. li the intention had been that 
this power of admitting statements without further proof should 
apply only to the statements taken after the depositions, wb should 
lukve expected to find that distinctly enacted f and we think that 
the circumstance of the dause containing no reference to Anything' 
of the kind indicateathat the Legislature, when the Ordinuioe of 
1852 was passed, did not contemplate such a resferictioa ; and we 
think further that it indicates that the Legislature did not under- 
stand clause 24 of the Ordinance of 1843 as requiring the state- 
loent to be taken after the depositions. Then ^n^ien we find, in our 
Ordinance of 1868, the 24th clause of the Ordinance of 1848 IB> 
enacted toHdem verbis, we can <xdy condude that our Legislature 
has not thought it proper to prescribe anything aa to the time «t 
which previous statements are to be taken. 

This being our view on the 1st question reserved by the late 
Chief Justice, it is answered in the affinnative ; and it is^ therefore 
unnecessary to consider the remaining questions. 
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1877. We hare not lost sight of the circumstance that in England^ 

^ime, 7. before the paasmg of the Act of 1846, it was considei^Bd proper^ 
and was the custom, to take prisoners' statements after the deposi- 
tions. All that we need saj is, that we think that the Legislature 
of this Cblonj, no doubt after due consideration of the require- 
ments of the matter, when dealing with the admissibn of prisoners- 
statements in evidence, and prescribing the circumstance under 
which such statements shall be summarily admissible, has not 
thought fit to require that such statements be taken after the 
depositions. 

The result is, that the statements in question in this case were, 
in our opinion, properly admitted, and the conviction is, therefore, 
sustained. 

£odeni die. 

The D. Q. A. f Ferdinands) moved for a writ of habeas 
eorpus directed to the Fiscal of Kandy to bring up the prisoners 
eonvicted in the above case for sentence. 

On the prisoners being brought up ( 14th June ), sentence of 
death was passed on them all. 



D. C. Kandy, 65,786. 

In an action Tlds was an action for damages, raised by the plaintiff aa 

lor damages o^vner of a field, for having been prevented by the defendants frotxk 
for the in- using a certain watercourse. The learned District Judge dismissed 
frin^ment the claim in these terms : — 

circumstance ^^ April 1866, the plaintifE complained that the defendant had 

of the def en- prevented him from taking water from the ella :■ a ^Village Coimoil 
dant*8 belief was summoned imder the Ordinance No. 21 o£ 1861, the matter 
that they had ^as investigated by the Groverment Agent and the council, and the 

'^^^^^^^l^ defendant was acqtdtted. In Decen^r 1866, there was a complaint 
^*^ti° against the plaintiff ior taking water from the ella, and a conneil 

tibev ^id ""^^ assembled and the plaintiff was fined. In 1870, the plaintiff 

may affect Ag&ui complained that the defendant had unlawfully prevented him 
the question from taking water : a oonndl was convened, and after proof it was 
of costs, but held that the oon^lainant had failed to prove he had a right as 
does notwar- alleged. In 1874, the plaintiff again complained, and this time the 
rant the dis- eouncil and the Assistant Agent fouad thai the plaintiff was entitled 
'^^'^^'^'^•S xt to the water, and the defendants wero fined, and on the 5th of June 

riffht is es- ^^^^ ^^® Ratamahatmeya of Matale South was ordered to have Uie 
teblished. ^^^ opened at once. 

I presume that since then, the plaintiff has' been in the enjoy- 
ment of the water. His claim norr is for damages for having beezi 
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♦deprived o£ tlie water for the twc previous jearB, 1873 and 1874. 1877 

I am of opinion that he is not entitled to damages. In resisting ^^^>n^ 7« 

his claim to get water, the defendants were acting in accordance "^ 

with the decisions of the Village Councils assembled in 1866 and 

1870. It seems to me that thej were perfectly justified in relying 

on these decisions as settling the rights of the parties, for the reason 

that the decisions of a Villa^ Council on such a matter are, by the 

Ordinance No. 21 of 1861, sec. 20 and 21, and Ordinance No. 21 

of 1867, sec. 24, declared final. It is declared to be their duty to 

do substantial justice in all questions coming before them, and '* no 

appeal shall lie to any court against the deciiuon or award of any 

village tribunal on any plea whatever." I am of opinion that the 

proceedings before Mr. Sharpe in 1866 were final and that the 

subsequent proceedings in 1870 and 1S74 were irregular, as in 

contravention ef the fundamental principle nemo debet bis vexari pro 

una et eadem causa. The defendants were subjected to no less 

than three quasi-criminal trialB for refusing to allow the plaintiff to 

take water. The question of his right was fully tried in 1866 and 

they were acqmtted. It seems to me monstrous that they were 

again and again tried for the same offence. But whether theAe 

tnals were regular or not, I have no doubt that until the December 

in 1874, the defendants were justified in acting as they did, and 

that they are not liable in dazoagee. The action is dismissed with 

costs. 

On appeal, VanLangettberg appeared for plaintiff, and Orenier 
ior defendants and respondents. 

The Supreme Court set aside the judgment of the Court below 
and sent back the case for further evidence. They held as follows :^> 

The question in this case is whether the plaintiff is entitled to 
the use of the watercourse in question. This question has 
not been decided by the learned judge, who non-sUited the plaintiff 
on the groimd that the defendants ( under the circumstances of the 
case), were jiistified in doing what they did. These circumstances 
appear to be the various confiicting decisions of the Village Council, 
before which the disputed right was tried. The Supreme Court 
thinks that, if plaintiff had a right to the use of the watercoiirse in 
question, and the defendant had prevented the plaintiff from the 
exercise of that right, the plaintiff would be entitled to recover 
damages ; and though the circumstance relied on by the learned 
Judge may be taken into consideration in considering the question 
of costs, they are not such as to justify the dismissal of the plaintilFB 
case altogether. 
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1877 D. C. TangaUa, «,894. 
une, . Grenier for appellant. 

Sufficiency Set aside and case sent back for trial, each party to liave tlie 

of libel de- option of adducing further evidence. 

tort. Plaintiffs in their libel allege that defendants wrongfully pre- 

vented them from fishing where they lawfully might. The District 
Judge has summarily non-suited the plaintiffs on the ground that 
this action " ought not to have been brought against them as pri- 
" vate individuals, but in their official capacity, when they might 
*^ have called on the Queen's Advocate to defend them.** The only 
question is, has the Hbel sufficiently ascertained the persons of the 
alleged tort-feasors, clearly it has. 



Whether the 

heirs to an 

estate, in 

Kandyan 

law, could 

maintain an 

action for 

their shares, 

before tlie 

decease of 

of their 

mother? 



D. C. BaduUa, 1^,244. 

Plaintiff sued in ejectment averring that defendant had ousted 
him from certain lands belonging to him by paternal inheritance* 
Ujjon stating in his examination, that his mother ( who was aUve ) 
hsid a life interest in the lands, the proctor for defendant moved that 
plaintiff be nonsuited, on the authority of cases Nos. 14,823, 14,587 
and 19,880 decided in appeal, in which the Supreme Court was 
stated to have held that the heirs could not maintain an action in 
support of their shares till after the decease of the mother. 

The learned District Judge upheld the objection and nonsuited 
the plaintiff, though the plaintiff was prepared to shew that her 
mother was aware of the action instituted by him, and had been 
^ven 5 pelas for her maintenance. 

On appeal, VanLangenberg for plaintiff cited D, C. Ratnapura 
€62\, June 15, 1866, and D. C. Kandtf, 56,750, Grenier, 1878, 
pt. 8, p. 25. 

Grenier for respondent relied mainly on the cases cited in the 
court below. 

The Supreme Coiut thought the District Judge was wrong in 
construing the words of plaintiff as an admission that he, plaintiff, 
had no present estate in any of the lands he claimed, particularly 
as plaintiffs proctor asked to be allowed to lead evidence to prove 
that the mother had a piece of land of 5 pelas in extent apportioned 
to her for her maintenance. Set aside and case sent back for trial. 



D. C. Manaar, 7,062. 

Preference This action was raised to set aside the claim to preference 

under a made by the 1st defendant, oyer certain lands which had been 
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mzed under plaintiffs wi-it No. 6,997. Defendant baaed his claim 1377 

upon a special mortgage bond, the e£Eect of which plain tifE contend- June, 7 

ed was nullified by a deed of renunciation which the defendant 7" 

execute J two years subsequent to the mortgage bond. honns^ 

The learnel pistrict Julge f Massie ) nonsuited plaintifE on the effect of 

the ground that the deed of renunciation did not affect the lands * ^eed of 

seized. renunciation. 

On appeal ( Grenier for appellant, Browne for respondent Jf 
the Suprem3 C.)urt held as follows : — 

Affirmed. In thi3 cas3, plaintiff got judgment against 2nd 
and 3rd defendants and seized two lands which were claimed by the 
1-st defendant under a mortgage bond of 2nd June 1866, granted 
"by the husband of the 2nd and father of 3rd defendant. The 
plaintiff now seeks to set aside the first defendant's claim. In 
answer to Ist defonlant's bond of 18f>6, the plaintiff aiys that by a 
notarial deed of */ 3rd September 1 868 the 1 et defendant has renounced 
all right imJer his raortj^age. The learned Judge, however, held 
that by the deed of 18()8, the 1st defendant had not so renounced 
his right. On re^erriap; to tliat deed, we find the 1st defendant, 
after renouncing his rip^lils under several deeds recited therein, using 
the following words, — ** I from this day renounce all my claims to 
and in every land, held and presecsedhj me previous to this date either 
by virtue of the aforesiid deeds, or any other deeds." The mort- 
gage of 1866 does not give the Ist defendant a right of possession 
and the renunciation as regards lands held and possessed by the Ist 
defendant can only apply to lands other than the one in dispute, 
which never was in the possession of the Ist defendant. 



D. C. Matara, 26,549. 

VanLangenberg for appellant. 

The Supreme Court held as follows: — 

This is a partition case in which an order was made for a sale Purchase 
of the lands, and at such sale some of the parties seem to have ^Y Parties of 
purchased for amounts exceeding the value of the shares. An l*°d8 under 
order was then made by the District Court calling upon such parties * P^"0n, 
to pay into court the difference. The ascertainment of thia dure there 
difference was entrusted to commissioners, who have filed several under. 
Mchedules, which were brought to tke notice of the court on the 9th 
August 1874, on which day counsel were hoard and judgment 
postponed till the 24th. On the 24th, counsel again appeared and 
offered to re-argue the case, but the learned Judge very properly 
Injected the application. The order made on the 24^ enemt to be 
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MVT tb^ ■fune $s. thtL% ii»$d» oft th^ 19tb vrhieh ie not avfficieBtly capli- 

Jfiae, 12. £^t. The proper course to foUpw^ imder the oiroumjitaaee^ is to 

^^ Mcertain t^ A^x^ due to each of the pexties, and to require those 

who have made porchaaes beyoi&d the Talae of each eharee to hxing 

the difference intQ court to be paid over to thoae who have bought 

below th^ Talue of their eharesy or who have not bought at alL 

After hearing all the parties interested, the court will make ft 
fr^sh order in the ca^e. Set aside an4 cava 9ent back for judgment 
4t novo. 



June, IIHh, 

Pr4sen$: Culruick, J» and D1A6, <F. 

P. G. Colombo, 6,006. 

infor* This wae a charge, under clause 166 of Ordinance No. 11 

mation. ©f 1868, of having wilfully and maliciously given false informa- 
tion to the J. P. with intent to support a false accusation against 
liie complainant, by &c 

Complainant, sworn: Defendant filed an information before 
the J. P. charging me with arson. I was acquitted. 

8ansoni, swom^: I am a J. P. clerk. I produce J. P. case 
No. 277 in which the defendant charged the complainant and others 
with setting fire to his house. On that information, summons were 
issued. The J. P. discharged the accused ( present complainant ), 
holding that the information was false. Croes-^xamn^d, from » 
subsequent deposition made by the complainant (present defendant), 
it appeared that he based his (^lazge on the information of others. 

On this and some other evidence which was not material, the 
P. M. held that there was no evidence that the information was 
false within the knowledge of the defendant, and acquitted him. 

On appeal, Gremer ( with him Domhorst) for appellant, Layard 
for respondent, the Supreme Court held as follows : — 

Set aside the case sent back for further investigation. The 
evidence recorded is insufiicient to support this charge, since there 
IS nodiing to shew that defendant knew the charge of arson to be 
fialae. Bat after reading the connected case in which defendant*s 
charge of arson was investigated by the J. P., we consider that the 
present charge should be further investigated. In the first case, present 
defendant charged three men with arson, and he is now diarged 
with giving false information, with intent &c, against each of those 
three men. it will be enot^ to support a oonvictiom if defendant 
be proved to have given false information with int^t &c, agaitysfc 



14» 

either df vfaoie titfee. This oato is mat back «o ftffovd present ^^'^^ 
eomplainazxlB an opportunity of addacing evidttioe of tike state- ^^^f n 
menta made by the defendant to the Police Officers on the miming 
after the fire. Defendant to be also entklssd lo adduee counter 
evidence in defo^ce^ 



P. C. Puttalam» 8,248. 

The following judgment of the Supreme Court explains the Nuisances 
facts oi the ease : — Ordinance^ 

Set aside and defendant acquitted. He is charged under the 
Ordinance No. 15 of 1862, with keeping for more than twenty 
four hours ofEal of a buffaloe in a filthy and noxious state in a 
certain garden, and with neglecting to remove the filth and cleanse 
the place. The charge appears 'to have been first laid under the 
8rd sub-section of cL 1, under which it would have been bad for 
want of averring defendant to be the owner or occupior of the 
garden. The plaint seems afterwards to have been amended by 
substituting cL 9. for sub-section 8 of cL 1, which is merely a 
saving clause. 

The Police Magistrate seems to have ooilvicted defendant under 
cl. 9. as for a nuisance at common law. We do not think, however, 
that the evidence proves defendant to have conunitted any offence 
in the nature of a public nuisance punishable at Conunon Law. All 
that is proved is that a bullock of defendant's came and died in 
another man's garden, and stank there, and that defendant waa 
asked to remove the carcase, and did eel remoye it. 



P. C. GcdcHtbo, €,167. 

Plaint : — ^lliat the defendant did, between the Isl of Maveh On a plaint 
& lldi of May 1877 and ou divers other times and seswaui for keeping a 
between that and this day, in Colpetty in the town of Colombo, have bawdy-hous^ 
and occupy and keep and maintain a common ill-govet&ed and dis- • ^® Police 
orderly house and in the said hoiise for the lucre and gain of him the ^^^ ^^^'^ 
riaid defendant, and did cause and procure certain person^, male q^„ it to be 
and female of ill fsLTDB and dishonest conversation there to meet, demolished 
frequent and come togethw and the said persons in the said house &o. 
at unlawful times as well as at night as in day to remain tiding, 
whoring and misbehaving themselves and did permit to the i^reat 
damage and common nuisance of all hege subjects of our Ladj tfae 
Queen there inhabiting and against the peace of our Lady the 
Queen, her crown and dignity; 



1877 The P. M. found the defendant guilty in these terms }— > 

" _L " Sentenced to three months hard labor and pay a fine of fifty 

rupeeik 

Police are ordered to demolish the brothel, by turning out of 
the house all the whores and preventing their return. 

On appeal against this finding ( Grenier for appellan,t 
Ferdinands D, Q. A. for respondent ), the Supreme Court affirmed 
the judgment except, as regards that part of the judgment which 
orders the police to- demolish the broth 3I, which is sot aside. The 
Roman-Dutch law seems to authorise the proce3 Uag, though we 
do not think that a criminal court of such limited jurisdiction aa 
the Police Court has the power to make such an order. 



B. of M. Colombo 14584, 

Storing fish The Magistrates (Messrs. P. Coomara S^vamy and Keith) he Id 

manure. ^ follows :— 

We hold it proved that the defendant kept in deposit at St* 
John's Warehouse, a qu ntity of fish manure from which noxiou* 
or ofEensive smells did arise, injurious to the heilth of the public 
We hold it proved also that the defendant, as manager of the 
Wharf and Warehouse Company, had no license or autliority from 
the Cotmcil to store such manure, as required by tlie Council* s 
bye-law. We find the defendant guilry and be is fined ten 
Kupees. He is farther orlerei to desist and abstain from storing 
such manure in the said Warehouse. 

On appeal, (^Browne for appellant, Layard for rrspondcnt)r 
the Supreme Court affirmed the judgment in these terms : — 

This is a charge against the defendant for depositing a quan- 
tity of offensive firih manure in St. John's Warelumse without a 
license, inbre.ich of Rule 1. Chap. 20 of the Mimicipal Bye-Laws. 
The defendant was convicted, and from this conviction he has 
appealed. It was proved in evidence that a large quantity of this 
• offensive manure, (about two or three thousind bags at a time) 
was collected in the St. John's Warehouse, which is in the occuj»a- 
tion of the Wharf and Warehouse Company, of wliich the defen- 
dant is the manager, and it was also proved that the smell arising 
out of this manure was very offensive and injurious to public 
health. Under these circumstances, we think the defendant has 
clearly brought himself within the operation of the Municipal 
bye-law. 
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B. of M. Ckilombo 14^69. 

The parties in this case were the same as in the case immediatelj June, 12. 
precc^uiug this. Defendant, on being fined ( as above reported), ~ 
for having stored fish m:inure in St. John's Warehouse, obtained the Meaning of 
sanction of the Executive Government to run up a shed in the j^^^'^^v 
Railway promises and remove manure thereto, until the Railway • .1 „Q^g- 
should be able to carry off to Kandy the supply already imported, y^if j gj,. 20- 
But the Municipality entered a plaint against the defeudani, who of the bye- 
was adjudged guilty by the Bench and fined. law of the 

On api^eal, Bruivne for appcUant contended that the manager ii«^c*°j5itv 
of the Wharf and Warehouse Company had no intention of break- ^ ^'^ 

ing the law. When fined in a previous case, he did his best to 
have the goods removed and carried out of town, but the Railway 
was unequal to effecting this as expeditiously as he would have. 
He was allowed t(j erect a file of cadgan sheds, in the Railway 
premises, in order that the manure may be left there, till the Railway 
could remove it. The bye-law did not contemplate a case of this 
kind. The bench was wrong in treating the words of the bye-bnr 
'* depositing," even for five minutes^ as illegaL The defendant never 
meant to store the manure there. 

Layard for respondent : The intention of ihe defendant 
has nothing to do with the case. Defendant stored the manure on 
the Railway premises. [Dias, J : did he- store it with the view 
of keeping it there ? j If he stored it, he meant to keep it. It is 
true he meant to kcej) it only so long as- the Railway could carry 
it away ; but thnt is wliat all forwarding agents mean to do. They 
keep the articles stored, till the opportunity for despatch arrives.. 
The language ot the bye-law covers a case of tins kind. 

Cur,, adv^ vult. 

The Supreme Court this day afiirmed the judgment in the 
following terms : — 

The defendant, who is the Manager of the Wharf and Ware- 
house Company is charged under rule 1 cL 20 of the Municipal 
bye-law, with keeping and depositing a qtumtity of offensive 
manure in the Railway premises at Maiadana. It appears that 
defendant had alrcarly been fined for keeping a large quantity of 
the manure in qucstiou, or manm^ of a similar description, in the 
Wharf and Warehouse Company's premises at another part of the 
town ; and he now brou;^ht this manure, which undoubtedly smellt 
very offensively, to the Railway Station for tnausjpoftt up-country. 
But the Railway not Laving trucks enough to carry away so laige 
a quantity at once, de.'endant deposited the manure at his own xJak 
at a place within the Railway premisesy where he was allowed to 
do 80^ and covered it in with oadjaxui ; and there it remained for 
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1877 seTeral dajs, until the Railway was able firom time to time to take 
June 14, it AWay. We think this was a storage ia terms of the Municipal 
— bye-law. The defendant, in fact stored the manure at the Rail- 

way station, because the Railway could not carry it oft quickly 
enough. No doubr, he was only endeavouring to get the manure 
away from Colombo, where, as the action of the Municipality had 
•iMady warned him, ito storage was pmdshable ; and it was not 
his fault that the Railway was tmable to take it away as quickly 
88 he desired. These, howerer, are considerations, which, if the 
offence has been committed, cannot avail to prevent a conviction. 
Nor, is thieGra any power to impose a leas fine than that inflicted, aa 
there is as to the fine f<ir continuing the dffenee after Botice to 
desuit. 



C. B. Kaltttsra, 87,772. 

Whether the ThJB was an action on a promissory note for Ra. SO which 

lex anoMta^ pLadntiff bad bought at a fiscal's sale under the following circum- 
aiana pre- stanoee. 

Cevlon^ ^^^ trustees of St. John's Church, then in course of construe- 

' tion, had raised a loan from plaintiff on a promissory note, on the 
understanding that the subsmbers to the church fund were in some 
measure to protect the liability of the trustees by granting promissory 
notes to one of them. The present defendant made the note 
(sued upon in tins case) for the amount of his subscription, payabie 
to Dr. VanCuylenbeir^ one of the trustees, as aforesaid. The 
tmsteea in the maanwhUe being unable to take up the promittory note 
they had granted- to plaintiff, allowed judgment to pass in his &v<mr 
in case No. 29087 of the District Court of Kalutara, wii^rtfnpon the 
Fiscal seized in Dr. VanCuylenberg's possession the promissory 
note made by the present defendant, and sold and assigned it over 
it> libe pbdntift, for a eonsideration of Rs. 5. 

There were several pleas raised by the d^endant one of which 
vat that he was Uable to pay only Rs. 5, the consideratioii which 
p l ain tiff actually paid at the Fiacars Sale, but the Co^omisBioiier 
ce^er^culed. aU of them and eaifeered up judgment for the full amoiint 
ci£tbanot0, viz. Rs. 30^ 

On. ajqwai, Cheniir lot defiendant, argued on the facts and 
cited 8 Bia*g0 5^, G50, Bentinck v. WilUnck, 2 Hare 1, Sande 
ditmctkfmm cesstane, cap. II and 18, 8 Grenier Z>. C Galle SB,460 
jb. ^, Cod. 4, Sd and 8, 8S. Qroenew. Tract Inst. lib. 4. 

Ferdinands D. Q. A. contra. The Ux anastctsiana formed no 

Cof the law of Holland. Neither Vanderlinden ner Van- 
wen makes any mention of it. Besides, def endimts' litfbility ii 
btined^on a pxomiesory note, and t^ case muat th«re£oi:« 1m govekn- 
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«d by thtt English law. The nego liability of pronuMory n0te» 1677 

vould be seriouflly affected if the lex anaUasiuMa were introduced June, 12. 
lAto this colony* "* 

Ct«r. qdv, vulk 

Thfl Supreme Court held as £oUowb ^^^ 

PlaintifE sues on a promissory note for Rs. 80 made by d e f e n d * 
»)it in faTour of VanCuylenberg. Plaintiff baring a judgment 
agaittrt VaaCuylwiberg sued out execution^ and the Fiscal seized 
and sold this note, which plaintiff bought at the Fiscal's sale for Rs. &. 

It is contended for defendant in appeal, that plaintiff cannot 
teoever in this action more than Rs. 5, which he actually paid for 
the Bioto. 

Whether or net the 2^ afMi«tonana, in respect of sales ofriglita 
of action, forma a part of the law of this colony, is a question whieli 
we need not consider until a case arises which would clearly fall 
within that law. The Plaintiff's claim in the present ease does not 
&11 within it, for this law had unquestionably been Teiy much 
narrowed in its operation in later times. Not only had its effect 
l^een restricted, as observed by this court in D. C, OalUy S2^460^ 
Grenier 1874, p, 81, to what has been called litigious claims, but 
it is plain that at the time when Voet and VanLeeuwen wrote, the 
light of the debtor to compound for the actual sum paid by the 
party who had purchased the claim was excluded, where the ••!# 
was made after a previous offer to the debtor at the same price, or 
where, as in the present case, the sale was by public auction. lo 
this respect, it appears to us that it makes no difference whether 
the question arises on a suit by the purchaser against the original 
debtor, or by the debtor taking the initiative and asserting his j%iM 
tantundem offerendi or retrachis. See Voet xviL 4.18 et seqq. 
VanLeeuwen, Censttra Forensis, iv. 20.17. 

It is true that VanLeeuwen, at the passage cited, is q)eaking 
only of the traffic in inheritance de hereditate vendiia^ and not di- 
rectly de actione vendita^ but the principle is the same in either 
case, and Voet seems to contemplate both. 

Affirmed, • 

* See Tomkins and Jencken*B Modem Ronum Law, p. 841 as to what 
ebligaUons are not assignable. See also Jfaerae v. Goodmum, Moore^s P. (X 
Keporte, Vol. 5, p. 815. lliat was an i^)peal from a decision of the SvpremQ 
Conrt of JBritUh Gmanay which held intt-r alia that the lex anoMtoiiana, as 
a constitution of the Bmperor Anastarimt, confirmed by another of Justinian^ 
formed part of the Roman Dutch law, and as such was in force in the 
colony of British Guiaoa. But the Lords of the Privy Council, revonring ther 
Indgment of the court below, held as follows, on that point : — 
' '* The Anagtasian lan»y or any rule analogous to it, cannot be applied to 
oases free from any taint of unfairness, consistent with the ordinaiy prind* 
pies which relate the adminisbration of justice, and ought, if coiitendeA 
to be so applicable in any systein of jurisprudence, to he clearly qhewn t» 
be so by tTio pfriv>Ti thus contt^nding. Their Lordsiiips are of opinipoihai^ 
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1877 I>. C. Kandy, 68,001. 

J Plaintiff alleged himB^lE joint heir with the defendants of the 

Where plain- moveable property of Helen Banda, deceased, and complainiDg that 

tiff 8ued his they refused to give him, the plaintiff, the share he was entitled to, 

joint heir for prsyed that they may be condemned to pay to him the value of 

his share of gnch share, 

A^th^t^ad answer the 2nd and 8rd defendants disclaimed title to any 

minis^ation *^^' ^^^ ^® ^"^ defendant claimed all the moveables as hers by 
was unneces- 8^ ^"""^ deceased. 

sary, as the ^^^ learned D. J. held that the deceased died intestste quoad 

distribution bis movablesi and that he intended to gift them ( though he was 
mavbeeffect« not able to execute any deed ) to his widow, the first defendant ; 
«i V simply but t]>e D, J. without entering judgment for plaintiff, absolved the 
"^^5^ 2nd and Srd defendants with costs, and adjourned the further con- 
iSe^^e^Md •^^'^o^ ®^ *^® ^''"^ f 0' * month, to give Uie parties an oppor- 
was in his ^^mity either of coming to a settlement or of applying for letters of 
house at the administration. The personal property of the deceased being of 
time of his some value, it is desirable that it should be properly inventorized 
death. and appraised, and that either his widow or his son should take out 
letters of administration, under which the estate may be duly dis- 
tributed according to law. 

On appeal { Cayk^^ Q.A. and Ferdinands, D,Q.A. for plaintiff, 
Van Langenherg iar respondeat ) the Supreme held as follows :--* 

Affirmed so far as the decree declares that the late Basnaike 

Nelime died intestate quoad his moveable property. In all other 

respects, the decree of the District Comt is set aside, and the case 

, sent back for decision on the other issues raised in the pleadings. 

Both parties to be at liberty to adduce further evidence. 

No doubt it is desirable in general that large intestate estates 
should be distributed by administrators appointed by the District 
Court, but under the peculiar circumstances of the present case, 
we do not think that the parties should be forced to the alternative 
df compromising the case, or taking out letters of administration. 
The principal question which h'S to be decided in order to the 
distribution of this intestate estate is, what property of the deceased's 
was in his house at his death, and that question can very well be 
decided in this action. The 2nd defendant was rightly made a 
party in our opinion, not so the drd, who is consequently absolved 
from the action, and whose costs will be paid by plaintiff. All 
Other costs are reserved in the cause, but the 1st and 2nd defen- 
dants must pay plaintiff the costs of this appeal. 

the respondent has not done this in the present instance. He boA failed to 
satisfy them ; nor do they believe that in British Guiana, the anaxfaman Uim^ 
or any piinciple or mle analogous to it, or deiiTed from iL whether capable 
or not capable of b^ng sppUed in some case^ can be applied in such a case 
as the prawnft.*'— Bift. 



Action for goods told and delirered, and for money found to J^ " 

be due upon an account itated. Plea, nerer indebted. A debt, ereii 

Though defendant doiied it, it wa% MitiBfactorily proTed that thoughithw 

the accounts were looked into and aisnied by the defendant on two z?^ * ^ 
,,j- ^ ^^ ^ Item m an 

different occaaonfl. account 

The learned District Judge entered up judgment for plaintifE stated and 
in these terms : — " Some delay has taken place in getting the lengthy •dmitted, is 
accounts of the plaintiff translated. On considering the eridence ^^^ ^^| ^ . 
he has led, with ihe accoimt book, uded as I hare been by the Q]^|*|Qgii^ u 
careful scrutiny of the Interpreter Modliar, I come to the condu- was void by 
sion that plaintiff has proved his case." the effeot of 

On appeal, Cayleyj Q. A. {VanZangenherg with him) appeared * statute, 
for the ddEendant : he would not press the appiaal upon other 
points, save only af regards the last item mentioned in the plaintiff's 
accbunts, which ran as follows : " March 20, Don Siman Ba§9 
(dsfendant) undertook to pay on account of A. K, Pereira, who 
owed me Be, 336, 6" Clearly this amount could not be recovered. 
Under the Ordinance No. 7 of 1840, cL 21, a promise to make good 
the debt, default or miscarriage of another, should be in writing 
and signed by the party making the same. 

Ferdinands^ D. Q. A (with him Grenier) confra:— The 
defendant has admitted the correctness of the accounts of the 
plaintiff, inasmuch as they are proved to bear the signature of the 
defendant. In Cocking v, Wardf 1 C. B. Rep. 868, which was also 
a case under the statute of frauds, Tindal, C. J. held that the 
defendant's admission that he owed a certain sum of money to the % 

plaintiff, was sufficient to enable the plaintiff to recover on the 
account stated. 

Cayleyy Q. A. replied that the evidence of admission was 
insufficient. 

The Supreme Court held as follows : — 

Affirmed, except as to the one item of Rs. 336 and odd cents, 
'^ on account of Pereira Mohandiram." This item is described 
by plaintiff in his account as follows: ^' Don Siman Baas tmder- 
took to pay on account of Pereira, Mohandiram, balance due, 
after looking into accounts." This falls within the scope of the 
Ist sub-sec. of the 21st clause of the Ordinance No. 7 of 1840, 
and plaintiff not having proved any promise or agreement in writing 
cannot recover this item.* Parties will bear their own costs in 
appeal 

* It 10 well to gire the reftsoning of Ijord Chief Justice Tindal : 

•• The nhjertinn wg^. that tho adn>iiii«ion of a tlcht will only enshle a 



1611 J). C. Batticaloft, 18,6U. 
June, 12. 

— Orenier for appellant, Itamanaihan for respondent ( being 

1. One 18 called upon) dted Hamilton*! ffedaya, 100,102. 
not entitled 

to damages Cur. adv, vult 

for the se- 
duction of The Supreme Court delivered judgment as follows :«- 

his-wife^after g^^ ^gj^^ ^mj pLiintiff nonsuited with costs, 

bavmgdeser- '^ 

ted her and The plaintiff seeks to recover damages for the seduction of 

allowed her his wife by defendant. It appears that when the woman was a child 

for years to- of four years of age, the plaintiff had gone through the usual 

hve as an un niarriage ceremony, but some years after this ceremonial, he left the 

mamed woman, who remained with the parents till she grew up, and then 

married the defendant. 

the Moha- The learned judge of the court below gave judgment for the 

medan law, fuU amount of his claim. From this, the defendant has appealed. 



Slsintiff to recover as upon an aocoimt stated, where the debt itself 
oee not appear to be incapable of being recovered as a debt; and that, here 
the plaintLli could not recover upon the original contract [which related to 
an interest in land]) inafimuch as it was not eyidenced hy a writing signed. 
" But, in the first place, such an exception is conti'arj to the authority 
of several decided cases. In KnorcUt v Mitchell^ 13 East, 249, the ground A 
the original debt was a eale to the defendant of standing trees, which the 
defendant afterwards procured to be felled and taken away ; and the objec« 
tion was, that the plaintiff could not recover on the original contract for 
standing trees, which formed part of the realty: but it was held, neverthe* 
less, that the acknowledgment of the price to be paid for the trees, after 
they were felled and applied to the use of the defendant, was sufficient to 
sustain Ihe count on the account stated ; Lord Ellenhorovgh saying that if there 
were an acknowledgment b7 the defendant of a debt due to the plaintiil 
upon any account, it was sufucient to enable him to recover on an account 
stated.'* 

And Tindal, C. J. after reviewing ffighmorev. PrimroMt 5 H. Ib 
8el. 65, PinehoH v CkUootU 8 C& P 236, Scago v Dtane, 4 Bingh 45», 1 M. 
k, P. 227, continues as follows: — 

*' And we think it sustainable also on principle ; for after the debt has 
formed an item in an account stated between the debtor and his creditor, 
it must be taken that the debtor has satisfied himself of the justice of tiie 
demand, that it is a debt which he is morally, if not legally, bound to pay 
and which therefore forms a good consideration for a new promise: and the 
cr^tor, on the other hand, may reasonably be excused for not preserving 
the evidence which would have been necessary to prore the original dem 
before such admission. The principle may not, perhaps, be applicable to 
cases where it can be shewn the original debt is aDsolutely void from any 
illegal or immoral consideration, or where it is made void by any statute, 
as by those against usury or gaming : but we think it applies to cases where 
the only objection is that the original debt might not have been recoverable 
from the deficiency of legal evidence to support it.*' (Cocking v Wardf 1 C. Bt 
Bep. 869— 870;--Kd. 



w 



It WM argued for the plaintiff tbat his mAiriage was good, as, 1877 
aooordiogtotheMobamedanLaw, infanta of tender age were allowed June, 12. 
to enter into contracts of marriage, and in support of this proposi- /7. . 
tion onr attention was called to a book of authority on general •? ^"^'"^S 
Mohamedan Law, (I HamUton's 5«<toya, p. 100,102.), This »u- ^^^ ';^^' 
thority simply says that a marriage of a boy or ^rl under age is ^f ^ y^^j qj. 
lawfuL Now the age of majority, according to the Mohamedan mA of about 
Ijaw, is 16 years, and between that and the birth of a child, there four years of 
are many periods at which a chjld may be competent to do acts age is illegal, 
which require intelligence and understanding, but a child of such ^^f^_^® 
tender age of four years has not niturally his understanding so far 
matured as to enable him to understand his position in such a 
serious contract as the contract of marriage; and as the authority 
above referred to does not fix the exact age at which a boy or girl 
can enter into a contract of marriage, it is of little ralue. Besidea, 
the Mohamedan Law, as laid down in the Hedayc^ is the 
law which prevails in the continent of India. This law we have not 
adopted in its integrity, but only so far as it is sanctioned by 
local usagd, and we are not aware of any local law or custom 
which legalises marriage contracts entered into between parties of 
such tender age. 

Even if a valid marriage had been proved, pluntiff, having 
left his wife and allowed her for years to live as an 
woman, is npt entitled to damages. 



absence of 
any local 
custom.. 



D. G. BaduUa, 20,187. 

Orenier for appellant, VanLangenherg for respondent. 
The following judgment of the Supreme Court 



ihe 



Set aside and judgment entered for plaintiff for the land in 
dispute, without prejudice to the defendant's right to compensation, 
if any, and the case is sent back to ascertain the amount of damages 
which the plaintiff will be entitled to, and to give judgment 
thereon. 

The plaintiff in this case is the lessee of a coffee garden under 
a lease of 27 November 1878 from one Tikiri Banda, and he com- 
plains that the defendant has, without any right, kept him out of 
possession. The defeadant admits Tikiri Banda's right to the 
garden, and says that in 1870 Tikiri Banda put him in possession 
on a parol agreement to sell, that since 1870, he has cultivated and 
improved the land which he insists on retaining till such expenses 



One's right 
to compen- 
sation for im- 
provement 
of land, 
possessed 
under a psrol 
agreement 
to sell, does 
not entitle 
him to retain 
such pos- 
session as 
against an- 
other who 
holds a valid 
lease from 
the admitted 
proprietor. 
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1877 are paid. The le&med Judge upheld the defendant*! claim and 
June, 12. dismiflsed the plaintifPs libel with costs. 

"" We think this judgment erroneous. The defendant's right to 

compensation does not entitle him to retain possession as against 
the plaintiff, who holds a valid lease from the admitted proprietor. 
The plaintiff will be entitled to the land, and as the District Judge 
has not assessed the damages which the plaintiff would be entitled 
to, the case is remitted for that purpose. 



1>. C. Kandy, 66,6^7. 

Orenier for appellant, VanLangetiberg for respondent. 
The Supreme Court held as follows: — 

A non-suit ^^ ^^^ <^<^ ^^'^^ '^^^ ^^^^ ^^^ re-hearing and judgment de 

under an novOy as the judgment relied on hj the learned Judge is not a bar 
award, is no to the present claim. 

other action ^^ ^ ^ ^^'^^ ^^ encroachment. In a previous case for the 

between the ^a^^ ^<1 between the same parties, the matter in dispute was re- 
same parties, f erred to arbitration, and the arbitrator made an award against the 
though such present plaintiff. That award was made a rule of court, and the 
award may defendant in this case pleaded that judgment in bar. The leamedl 
be entirely Judge upheld the plea and dismissed the plaintiff's case with costs. 
*f^^ti^ ^^^ plaintiff has appealed, and it was contended for him in appeal 
^tlie^erits^ ^^* ^^® previous decision being only a nonsuit was no bar to this 
action. On referring to the award filed in the case, iVo. 183 C, R, 
Kandy^ we find the arbitrator, after stating his reasons for the 
award ( whidi are entirely against the plaintiff on the merits ), 
adding the following words : '^ the plaintiff should therefore be non- 
suited with costs" : and this award was made a rule of court. 

Whatever may be the reasons given by the arbitrator for his 
award, we think we can only look at the operative part of the 
judgment, which is only a nonsuit, and as such, is not a bar to 

this action. 



JHti€y 14th. 
Present: Clarence, J. and Dias, J. 

D. C . Battioaloa, 18,598 , 

Where a In this case, the second plaintiff jointly with her husband, the 

rfsnltiug: Jirs^ plaintiff, prav^n^ that defendants be ejected from, and the plwntiffe 



r 
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be quieted iu poeeesuoii of, an undirided } of ^ share of cerlaiu lauds, 1877 
alleging " that heretofore, to wit from 1841 to 1858, the defendants June, U, 
and their deceased brother, Ahamado Lebbe, the faUier of the 2nd ^ 

plaintiff, jointly traded together and acquired the lands set out and *"*■* inretl 
described in the schedule A, as well as morable property ; that after |5,K!^K!f;|i^\o 
the death of the said Ahamado Lebbe, his heirs and the defendants ^^ j^ ^ 
continued jointly and acquired the lands described in schedule B, as name of A, 
well as certain morable property ; that the second plaintiff is justly en- was sought 
titled to an undirided 1 of ^ of the lands in the schedules A and B ^c" to be estab- 

The first defendant in answer denied that Ahamado Lebbe and f^y^^ Jf'n 
2nd defendant jointly traded with him from 1841 to 1858 ; nor -^y p^f^i ^y^I 
that, after the death of Ahamado Lebbe, his heirs and the first and dence that 
second defendants jointly trade'd ; but stated that the " first de- the purchase 
f endant had carried on trade, himself, and that, during the life-time money of 
of the said Ahamado Lebbe, the second defendant and his brother ^^^^ proper- 
Ahamado Lebbe, and after the death of the latter, Ahamado Lebbe ^^/^und 
Pitchetamby, the first plaintiff and the second defendant were ceMed father 
employed by him as his agents for the purchase and sale of goods." while trading 
And for a further answer^ he stated that some of the lands referred in partner- 
to in the libel were his own by purchase, that some now belonged shin with A, 
to third persons, that of some f belonged to second defendant and mU that in 
Ahamado Lebbe's esUte &c. And the first defendanf pleaded the absence 
prescriptive possession and claimed the improved value of certain ^1^^ ^' 

^^» *«• fraud,°8udi 

The second defendant admitted the plaintiffs' right to the evidence was 
shares claimed and denied the ouster complained of. inadmissible, 

In the repUcation, which wa. martisticallj drawn, the plaintifE. "Isi^^* 
admitting that the conveyances of the lands which the first defendant vaiying the 
claimed by purchase, were conveyances made in favour of the first terms of the 
defendant only, attempted to avoid their effect by averring that the deed of 
purchases of Uiese lands were made in behalf of the partnership. purchase. 

On the trial day, the following were the proceedings recorded : — 

'^ Sir Coomara Swamy for first defendant contends that it ia 
net open to plaintiff to put in parol evidence to alter, vary &c. 
written documents^ citing 2 Taylor on Evidence, 962 and 981(4th ed) 
and that the right sought to be acquired under deeds, wherein 
plaintiffs' name does not appear, is contrary to Ordinance No. 7 of 
i840. 

*^ Mr. Advocate Hay for plaintiff denies that he sedu to vary, 
alter &c a written document, but that he purposes to shew that the 
consideration was found by him. 

<< Sir Coomara Swamy points out that the replication runf not 
thus. 

" Mr. Advocate Hay next claims to come in undsr h\n prayer 
tor further relief. 
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lg77 '' He ifl on all points orer-ruled, the oonrt conceiring that he 

June, 14. is estopped by his pleadings from his money daim, and that it 
*- would be tmreasonably widening the general scope o£ that prayer 
to make it embrace such a case. 

*' He is tiierefore nonsuited with costs, being referred to i^ 
separate action for his money claim." 

On appeal Cayli^^ Q* ^* ( Langenbtrg with him) appeared for 
the plaintrSs and appellants and contended that the judgment of 
nouHiuit was premature and that the case ought to have been pnn 
ceeded with. 

Ferdinands, JD. Q. ii. ( with Orenier ) contra : The case waa 
argued on the question of law by consent in the court below. If 
the law was good, it was unnecessary to have gone into evidence. 
The present case inyolyed another attempt to introduce into this 
colony the lavr of resulting trusts. The Supreme Court has 
systematically avoided this, D. C Jaffna 8451.* Without any 
allegations of fraud, parol evidence was inadmissible. 

Cayley CJ. Ji., ( in reply ). The objection about resulting 
trusts does not apply to partnership. The present suit arose out 
of a partnership transaction. Ordinance No. 2"! of 1866 introduced 
the law of England as to partnership, and the evidence attempted 
to be led was therefore admissible. 

* In this case, the libel averred that 2nd plaintifrs late husband Sego 
Mohamado, two days before his death, executed a deed on the 9th July 
1874 in favour of d^endant, QOUTeying certain lands; that the said deed was 
granted nominally to defendsat, who paid no consideration for the same, it 
being mtended that the said defendant should hold the lands in question in 
trust for the use of the 2ndjplaintiff and that, after the death of the 2nd plain- 
tJfTs late husband, the said defendant should re^onvey the property to her; 
that the defendant, though often requested, had refused to make the con- 
veyance ka. Wherefore 2nd plaintiff and her present husband, the 1st plain 
tifl, prayed the court to compel the defendimt to re-convey the propeity to 
the nid plaintiff, on her paying the expenses necessaiy for the execution of 
the deed ^. 

The deed dated 9th July 1874 purported to be an out-and-out sale by 
Sego Hohamado and his wife ( the present 2nd plaintiff ) to the defendant 
for a consideration of Rs. 400. 

The defendant demurred to the libel, as declaring upon a contract which 
ought to be in writixig notarially attested, in terms of cl. 2 of Ordinance 
No. 7 of 1840. 

The District Judge upheld the demurrer in these terms : - 

** There is not a word of the alleged understanding embodied in the 
deed, and I question whether parol evidence can be given to vary or qualify 
this transfer deed. Moreover the agreement set up in the libel, and which 
the plaintiff seeks to enforce was a parol one affecting land, and the action 
therefore is not maintainable. The 2nd plaintiff too was herself a party to 
the deed, and, in my opinion, cannot be allowed to dispute her own solemn 
actte GBie is dealry estopped from doing so.** 

On appeal, the Sapreme Conrt t^ffmnod the order, seeing no reason to 
the contrai7.---SD. 
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The Supreme Court held m foUows : — 1S77 

The record of the proceedings at the trial i« tar from clear, but J^ 
it appeara that the District Judge simply nonsuited plaintiff upon 
their whole case, upon a short ground which could have reference 
only to those items of land which Ist defendant*claims to have ac- 
quired bj purchase, viz, that plaintiffs could not be allowed to 
call evidence to vary first defendant's conveyances. The meaning 
of this seems to be that the District Judge refused to allow plaint- 
iffs to avoid the effect of the conveyances to first defendant by evi« 
evidence in proof of the price having been found by plaintiffs. As 
to this, we certainly do not say that under no circumstances could 
parol evidence be admissible to avoid the effect of such conveyances 
to one only of a firm of partners ; but we do not find in plaintiff's 
replication any averment of circumstances which would render 
such evidence admissible. There is no allegation of fraud. We 
think the District Judge was right in refusing to allow plaintifis to 
call evidence in proof of their having found the price. The District 
Judge however was quite wrong in nonsuiting plaintiffs on their 
whole case, because this point .oidy concerns a part of it. With 
the above expression of our opinion on that one pointy the order 
which we shall make is that the non-suit be set aside, and the case 
sent back for triaL 

The costs in the Court below are to be costs in the cause. 
We ctinnot give any costs of this appeaL 



June, 29th. 
Present : — Clarencs, J. and Dias, J. 
P. C. Galle, 98,239. 

Plaint : — That' the defendant (Baba Appu) did on the 22 1. A license 
instant at Kumbulwelle sell by retail a quantity of spirits distilled which is 
from cocoanut palm, to wit, one bottle of arrack, without a license, °^* •* °^, 
in breach of the 26th, clause of the Ordinance No. 10 of 1844. "^^thT fom 

In defence, the following license was produced :^- C is no 

"This is to certify that Charles de SQva and Baba Appu are licensed ^,^J^J?fi?' 
to retail arrack and toddy on account of Silvestry Fernando and Bastian ^' ^ ^, "^® 
Cooray, renters of the arrack farm of the Galle District for 1876 and ri^^ 
1877, and for their benefit, in the Uvem No. 12, situated at Godelle- tWmance. 
watte in Menuangodde within the four gravets, during such period as 2. The words 
the said arrack firm shall be actually held by the present renters ' liable to a 
thereof. fine,* under 

" This licence is liable to be cancelled on the application of the said ^' ?^> '^^* 
renters. '"'' JX 

Gslle, i?-May, 1877. ^' '^* ^^P^ Magistrate. 

JT '' . for Govt Agent 
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1877 The Tolice MAgbcrat« held a& followft : — 

^ -^^^ Uoenie pfodaoed k not as near as is material to the form 

C. It leaves out the price and quantity entirelj. Prerious to this 
institution, the arrack renters were warned hj this court in P. C. 
No. 95,982 that thej should hold licenses materially in the form C, 
as their tayem-keepers sold at orer-rates, claiming exemption from 
form C, proTisions of which they pleaded ignorance of. There- 
fore I shall not regard the case at all as one for a nominal penalty, 
eyen if the 26th dauae leayes a discretion. 

Defendant is found guilty of selling arrack without a license 
as near as is material to form C, and fined Rs. 50, half to informer. 

On appeal, Orenier for appellant urged the objections referred 
to in the following judgment of the Supreme Court : — 

Affirmed. This is a charge under the 26th clause of the 
Ordinance No. 10 of 1844 for retailing spirits without a license. 
The 26th clause require a license as near as is material according 
to a form given in the clause. On the day of trial, the defendant 
produced a licence, which is different from the form given, in one 
material respect, that is, it does not state the price at which the 
arrack is to be sold. The Magistrate held the license insufficient 
and fined the defendants Es. 50. From this decision the defendant 
has appealed and it was contended for him that he was a person 
acting for the licensed retail dealer ( as provided for in the 26th 
clause ), and was not responsible for any defects in the license as 
long as he acted in conformity with it. On referring to the license, 
we find it to be in favour of the defendant and another, on account 
of the renter of the farm. 

We think under this license, the defendant is the immediate 
licensee, and he does not therefore &11 under the description, in the 
26th clause of persons acting in conformity with the license granted 
to another. It was also contended that the Magistrate had a dis- 
cretion as to the fine, and our attention was called to a case reported 
in 8 Grenier p. 68. On referring to that case, we find that the 
opinion of the Supreme Court there was based upon on inf A-ence 
drawn from the order in which the 1st and 2nd subsections of the 
11th clause of the Ordinance No. 6 of 1872 appear in that enact- 
ment but not upon any general ru le of construction applicable 
to the words '^ liable to be fined". These words were held not to 
give any discretion to the Judge. Whitehead v Reginoy 14 L. J. Mag. 
C. p. 165), and we do not think that the case referred to from Orenier 
is an authority against this construction: 
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P. C. Matara, 77.S52. ^ 1«77 

June, 19. 

Plaint: — ^That defendant did on the 19th instant turn the — 

complainant out of his service without previous notice or reasonable Under 
cause, and did refuse to pay him the wages due for the month ^^- ^^ of the 
ending Fehruary, 18tJi, viz. Rs. 25, contrary to cl. 14 of Ordinance jjj^* ^ce the 
No. 11 of 1865. P. M. hw no 

The learned Mag^trate ( Arunachalam ), considering it proved power to 
that defendant not merely assaulted complainant and ordered him to award pay- 
leave his premises, but was threatened to be whipped if he did not go naent of the 
away ftt oncfe, found ddendantgtdlty of refusing without reasonable ^^^^ ""®- 
cause payment of wages when due fined him 50 cents and^oi^dered 
him to pay the iifLonths wages due. 

On appeal ( VanLangenberg for appellant), the Supreme Court 
Ifiiffirmed the judgment, ezc^t ^s to that part of it which awarded 
payment of the wages due, which was set aside. The Police 
Magistrate had no power to make such an order. 



t). C. Kandy, 65,424. 

Orenier for respondent, VnnLaTigenberg for appellant. , f d "^t 

The Supreme Court affirmed the judgment of the court below headman un- 
in these terms : — der suspen- 

Plaintitf sues defendant chdming certain damages, for that ^^'to^^ ~ 
defendant maliciously and unlawfully sequestered and prevented Qovemment 
plaintiff from cultivating a certain garden of which plaintifE was Agent that 
lessee in poflsesaion. me land 

Plaintiff was in possesfflon unddr a lease from one Kiriya* i • ^^ ^ 

defendant was a local hieadman teniporarily under suspensibn, and qj-q^^^ Ij^j 

Kiriya was acting in his place. Defendant reported to the Govern- and threa-* 

ment Agent that this land was crown land, and he further went to tened defen- 

the land and claimed it as crown land, and warned plaintiff to desist dant, so that 

from cultivation, telling him he would be imprisoned at hard labour, ^^ desisted 

if he continued cultivating. Defendant is not proved to have done ^°^ culti- 

any thing more than this i he is not proved to have used any force. ^***®° d 't* 

Plaintiff, on being thus threatened by defendant, left off working 7^^ ^ter- 

the land. The Govemment Agent subsequently made an enquiry waids proved 

about the land, but all that is proved on this point is that no crown to the Agent 

land was proved, and plaintiff, after about a yearns cessation of that the land 

cultivation, resumed work on the land. did not 

belonfir to 
Before we can find a verdict for the plaintiff, we must be satis- the crown 

fied that plaintiff's leaving off cultivation was the natural conse- held that an 

quence of defendant's act. But before that question can arise, we action for 
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1S7? must be satisfied that defendant acted xnalicioiuily and without 

June, 19. reasonable cause. We think that malice might fairly have been 

— inferred from the circumstances, if the absence of reasonable cause 

damages had been proved, 
would not '^ 

lie against But if defendant acted from mere spite, he would still not be 

the headman, liable to plaintiff in the present action, if his crown claim was a 

unless it bona fide daim, and not a mere baseless pretence. There is no 

^^ »f P^^®^ evidence in this case upon which we can find or presume, as against 

that the ^.j^^ defendant, that his crown claim was a mere pretence and inven- 

actcd^mSi- *^^^ ^^ ^ ^^''^* '^ ^® know ia that the plain.i£E went to the 

ciously and ^chcheri and was told there would be on enquiry, and that after- 

without rea- wards the Ratamahatmeya told him something wmch had the effect 

sonable of inducing him to resume his cultivation. 

^?y^* th" ^^^ *'^®**® reasons, the decision of the D. J. dismissing plaintiff's 

plSntifTs ^^^^' ^^^^ ^® aflirmed. 

leaving off 

cultivation . 

was the 
natural con- 
sequence of D. C. Negombo, 7,894. 

ant's act " Browne for appellant, Ferdinands 2>. Q. A, for respondent 

- The Supreme Court held as follows :— 

Lease goes ^^ aside. Plaintiff took in lease from defendant the garden 

before sale. Wannia-watte for four years from 6th February 1874, at J& 80 
rent for the whole term. It is admitted that he had paid three 
years rent in advance in January 1876, wh^i the northern half of 
the land was sold under a writ obtained against defendants by a 
certain creditor of defendants. Two months after the sale^ the 
purchaser got into possession. Plaintiff now sues defendant claim'- 
ing Rs. 460 damages, and the D, J. has awards him the .full 
amount claimed. 

Clearly the purchaser at the Fiscal*8 sale could only take sub^ 
ject to the plaintiff's lease, and had no right whatever to oust 
plaintiff. If plaintiff was foolish enough to allow himself to be 
turned out, that was not defendant's fault. If defendant bad de^- 
murred to the libel, he would have been entitled to succeed* 
Defendant however did not demur, but on the contrary, disputed 
only the amount claimed, and pleaded a tender of what he alleged 
to be due. The only question th6re&>re which we have to ooa** 
sider is the question of daniiages. 

The D. J. has clearly awarded too much. He has given plaintiff 
compensation in respect of the whole land, whereas the return to 
the writ on which the sale was made clearly shews that only half 
was sold. After considering the evidence as to the land, the number 
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of oocoaaut trees and its coltiyation, we give plaintifE Rs. 20 for the 1877 
profits of the half of land after he was put out of possession, to J^'O®! 1^- 
which must be added a jears rent for the half, Rs. 37.50, making 
in all Rs. 57-50. 



D. C. Trincomalee 21,412. 

Libel: That the defendant is truly and justly indebted Wliat sort 
to the plaintiff, as administrator of the estate of Sego Kando, iQ^^QQient 
deceased, in the sum of Rs. 225, for copperah purchased by the ^iif entitle 
defendant from the said Sago Cando, and for money found to be one to re- 
due and owing from the defendant to the said Sego Cando on cover a debt 
account stated between them on or about the month of July 1874, upon a count 
as per account current herewith filed marked A, and being so in- on an account 
debted, the defendant often promised the plaintifE to pay, but so to stated, 
do wholly failed and neglected. Wherefore &c. 

Tlfe ^' account current'', marked A, ran as follows f — 

" 17 April, 1874. To 25 cwt. of copperah at Rs. 45 per 
candy, amount for 5 candies, Rs. 225." 

Answer : (1) general issue^ (2) prescription, under cl. 9 of 
Ordinance No. 22 of 1871. 

The learned D. J. ( Moir ) over-ruled the plea that the 
'^ acooimt current", dated 16 April 1874, was prescribed • under cl. 
9. He held that the case fell under cl. 8, ^s an account stated, 
and gave judgment for plaintifE on the merits. 

On appeal, Cayley Q,A. for def^idant and appellant : There 
was no accounting at aJl between the parties. The promise to pay 
was not in writing, nor does the evidence reveal an unqualified ac- 
knowledgement of the debt. A qualified acknowledgement of the 
debt will not entitle plaintifE to recover upon a coimt on an account 
stated, EvwM v Verity, R. & M. 839. 

Ferdinands, Z>. Q, A, for respondent : Oral admissions are 
sufiicient to support a count upon an account stated. Newhall v, 
HoU, 6 M. & W. 662. [ Mr. Cayley said he did not dispute that. ] 
That being admitted, there is evidence in the case to shew the 
sufficient of the admissions. '^ Defendant said he would pay me 
( plaintifiE ), when I got letters of administration" — '^ PlaintifE 
pressed defendant for money. Defendant said he would try and 
settle the next day". — <- PlaintifiE asked his nephew to shew the ac- 
count and he did so. But defendant did not want to see it, saying he 
knew what was due. The nephew however shewe4 the account, when 
defendant said ^ Don't I know the amount ? It was seen and settled. 
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1877 I shall bring the money tomorrow." — " Deceased said to defendleuit 
June, 19. * I am very well, give me the £ 22 .10 due for oopperah acid t» 
"^ you.' Defendant replied he had no money then, but would pay 

the money or give some jewels the following day.'* 

Cnr, adv, vtdU 

The Supreme Court this day held as follows :^- 

Affirmed. This is an action for good» sold. Amongst other 
money counts, thje libel contained a count on an accoimt stated. 
The goods were sold in July 1874, and this action was brought in 
May 1876. The defendant, ampng other pleaa, pleaded the 9th 
clause of the Ordinance No. 22 of 1871 in bar of the plaintiff's 
claim. Though the sale was denied by the defendant, it was satis- 
factorily proved. The claim for goods sold being barred by the 
Ordinance, the plaintiff's claim could only be sustained on the 
count for an account stated. We have carefully looked over the 
the evidence and think that the evidence of au account stated ift 
sufficient to sustain the judgment. 



D. C. Kalutara, 28,686. 

Payment by Van Langenberg for appellant, Ferdinands D, Q. A. for the 

f lu^^i"^ pondent ( the crown ). 
produce to ^^® follo"vving is the judgment of the Supreme Court : — 

Government This is a claim for land imder the crown. The plaintiff's long 

'? •?^ir^-'*^® possession is admitted, but on the question whether such possession 
private^la^d* ^^^^^^^^ ^^ years the evidence iff conflicting. In support of his 
' title, the plaintiff produces four Thombo extracts marked A, B, C, 
and D. In A and C the land is described as private pvoperfey, and 
in B and D as Company's ground ; but there is no eridenee in the 
case as to which portions of the land in dispute these Thombo extracts 
severally apply, and perhaps it will be difficult after this lapse of 
time to shew their applicability. But there is evidence in the case 
that the land always paid one-tentb of the produce to GonremzDeni 
which is the usual payment extracted for private lands, and thia 
furnishes strong evidence of recognition on the part' of the crown 
of the plaintiff's right, and in view of the plaintifTa long and un- 
disturbed possession, wc think the evidence sufficient to establbh his 
right by prescription. Judgment for plaintiff with costs. 

Set aside. 
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D. C. Galle, 89,040. 1877. 

June, 1^., 
Tbifl action, which was raised to cancel a Fiscal's sale, arose in — 

the following way. 

One Abejewickreme, being entited among other property to a The effect 
divided ^ part of the land called " Padillegewatte", made a joint a°d worth 
will with his wife, disposing of his property, and it was contended of on obiter 
that there was a prohibition in the will against the wife or any of ^^j^^ q,» 
the testators children alienating such property during the life time of J^^ bench 
the said wife. The testatrix, who surviyed her husbEuid, and one of 
their six children, became judgment debtors, on a promissory note, 
in case No. 80,985. Writs issued and -^ of ^ of the liuid abore named 
was sold by the Fiscal to one Comelis, whereupon the plaintiff ( the 
first of them being a son of the testator, and the second his son-in- 
law^, laying claim to twondxths of ^ of the land in dispute, sued Isfe 
the judgment creditor at whose instance the land was sold, 2nd the 
testatrix, 8rd her son ( brother of the first plaintifE ), and 4th the 
purchaser of the land, and prayed for quiet possession of the 6ai,d 
share and the cancellation of the Fiscal's sale. 

In answer, the 2Bd and drd defendants denied the existence 
in the will of any prohibition against alienation, and pleaded that 
case No. 38,017 determined the matters set forth in the HbeL Tha 
4th defendant also filed answer to the same effect. 

The learned D. J. ( Lee ) dismissed the plaintiff's case on the 
ground that the case referred to in the defendants' answer was con- 
clusive against the plaintiff. 

On appeal ( Cayle^ Q. il. for plaintiff, Ferdinands D, C2* '^•. 
lor respondent )j the Supreme Court held as follows : — 

On looking into the case No. 88,017, we find it to be a case 
instituted by one of the six children against a purchaser in execution 
Vnder a writ against the widow and another of the 6 children. 
The principal defence in that case was that plaintiff having ac- 
quiesced in t^e mortgage bond granted by his mother and brother, 
would not dispute its validity. The learned Judge dismissed the 
plaintiff's case, and the Supreme Court affirmed that judgment, 
mainly on the ground of fraud on the part of the plaintiff, but 
expressed an opinion ( evidently in reply to an argument advanced 
by counsel ), that the clause of prohibition against alienation is in- 
effectual to create a valid entail, as the said will does not state on 
whose behalfthe prohibition is made. 

We have carefully examined this will, and we find a life interest 
is given to the survivor, after whose death, the property is devised 
to the seven children of the testators. Under these circximstances, 
we think the second gi'ound given in the judgment of the Supreme 
Court to be a mere obiter dictum^ as the first was quite sufficient to 
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1677 support the judgment. We therefore think that we are at libertj 
June, 19. to put our own construction on the will : and that is, that the sur- 
Tiyor only took a life-interest, subject to a prohibition against 
alienation in &tyour of the seven children, and that the absolute 
sale in favour of the 4th defendant cannot be sustained to that 
extent. But we hol<^ the said sale to be good to the extent of tha 
widow's life-interest, and the reversionary right of the 8rd defendant 
her Bon, and for that reason we affirm this judgment. 



D. C. GaUe, 87,924. 

vv here a ftnd 
his wife in ThoB case turned upon the construction of a dause in a last 

their Uat will will, which plaintiff interpreted diff ei^entlj from the defendants 

appointed The facta are these:-— 

daughter !md ^^^ Adrian de Silva Gunatileka Amarasiriwardene Mudeliar 

her husband ™*™®d Cornelia Gertrude Anthonisz in community of property, 

D and their >^^ ^^ ^7 ^^ ^ daughter Merciana Dorothea, who married Henry 

child now Thomaa Diaa Abeyesinha also in community of property. On the 

existing, viz 17th December, 1848, Don Adrian de Silva and his wife Cornelia 

£, and also made a mutual last will, in which occurred the following dinKK 

the other ation:— 

children 
which may Sscondlff. These appearers declared to nominate institute and ap^ 

hereafter be P^^^^ ^^ beloved daughter Merciana Dorothea and her husband 
procieated ^^Qiy Thomas Dias Abeysinhe Mohandiram of Galle and their child 

by thdr ^'^^ existing and also the other children which may hereafter he procreated 
daughter to ^ ^^^ daughter to be the sole heirs of all the estate, goods effects chattels 
be uie sole ^^^ things whatsoever and wheresoever the same may be, which shall 
heirs of the ^ ^^^ ^^ ^® death of the first deceased of the said appearers, whether 
estate '* field moveable or immoveable and of what kind or nature soever, which they 

1 Til f r ^^ ^^ appearers are now jointly in possession of as their common 
n H F f ir ®^***®» *^*^ ^^ *^ ^y» ^ *^® property which the first named appearer was 
fi *°^^*^^* possessed of jointly with his first wife Johanna Dias Lamaettenay who 
the estate m ^jj^ ^^^^^^ ^^ y^^ 1033^ ^ mventoiy whereof is filed in the late 

tee, subject Digjtrjct Court of Amblangoda in the matter No. 42 and all the property 

to open ana \yQ^ moveable and inmoveable which the said first named appearer has 
^h ^ v/? smce acquired to be divided accorditig to law amongst their said daughter 

other cml- ^j^ son-in-law and their child as aforesaid^ as also by the children which 
dren, as soon ^^ hereafter be procreated by them. 
as they came « *f -^ * 

into esse ; ^® testator died on the 6th May, 1849. Probate of his will 

2 That C ^"^^ ^^^ granted to his son-in-law, Dias, and, on his death in 1858 
and D as without the estate being closed, it was granted to the survivor Cor*- 

husband and neliay who filed final accounts and delivered ovet the property of 
wife, under the estate to Merciana, who at that time had a minor daughter^ 
the Roman Angeltina. Angeltina married plaintiff in 1874, but before Angel- 
Dutch Law, tina's marriage with plaintiff, her mother, Merciana, had married 
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defendant ( in 1865 ), and had died intestate in 1873. Defendant 1877 
claimed a certain portion of the estate of Don Adrian de Silva and June, 19. 
Cornelia. ^^ . - 

Plaintiff brought this action to have that claim set aside, so fetr ^'^^ ghiSo 
as it affected his own. He contended that by the true construction each* 
of the will, and the intention of the testator and testatrix, his wife 
Angeltina succeeded to ^ of their property left at the date of the 
death of the predeceased testator; while according to the defendant, 
not merely were Dias and Merciana instituted heirs under the will, 
but also every child bom of Merciana, who, by her first bed, had 
Angeltina, and by her second bed, four other children; that the 
estates would thus be divided into seven equal shares; that plaintiff 
would be entitled to only -f H iV ^ "ir ^^ ii shares; and that de- 
fendant and Merciana (at the time of the death) "were entitled in 
community to -^ shares, viz. -f ui Merdana's own right, -^ by right 
of the community with her deceased husband Dias, and f through 
her two deceased children (by defendant), and this defendant says 
he is entitled to -^ of the said -^^f equal to ^ or ^, and each of the 
three surviving children to ^ of the other moiety, namely to ^ 
each." 

The learned District Judge (Lee) held that by the devise (1) 
the husband and wife ( Dias and Merciana) took one-half as one 
person, and (2^ that the plaintiff's wife, as thdr only child existing 
at the testators death, took the other half. 

The following was the judgment of the learned District 
Judge :— 

Two questions arise on the construction of Adrian's ynilyJirH 
whether the husband and wife took one share or two shares, and 
secondly whether the children of Merciana bom subsequent to the 
death of Adrian are included in the class designated the ^^ other 
children which may hereafter be procreated by the daughter.** 

On the first point I have been referred to the case of Oordon 
Whieldm ( 12 Jurist 988). There the bequest was to Captain 
Gordon, his wife, and children. There Turner for plaintifEs arguendo 
cited Littleton, 291 : " If a joint estate be made of land to a 
husband and wife, and to a third person, in this case the hus- 
band and wife have in law, in their right, but the moiety, and 
the cause is for that the husband and w^ are but one person in 
law." Amphlett for the defendant argued that if the bequest had 
been intended to be to Oiptain Gordon and his wife as one person, 
the natural expression would have been to Captain Gordon and his 
wife and his children. 

Lord Langdale held that the rule laid down in Littleton was 
correct, and held that the husband and wife took as one personi 
there being nothing in the will to show a contrary intention. 
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1^77 I cannot see tliat there are any words in this will significant 

vune, 19. q£ ^ny such intention. The inclination of the testator was to benefit 
his daughter and her children ; he does not say their children bnt 
her children. It is true that in the latter part of the will, he speaks 
of his daughter and son in law, but I do not look upon these words 
as imparting any intention to consider Henry Thomas Dias as dis- 
tinct from his wife. 

Then as to the second point, the defendants' counsel referred 
me to several cases, but in all of these there appears to have been a 
bequest for life to the parents with remainders to the children. In 
Eight V8 Creber ( 5 Bamewell & Creswell 866 ), there was a be- 
quest for life with reversion, and it was held that the words " heirs 
of the body" comprehended all children, and not only those living at 
the death of the tenant for life, and that a remainder vested in 
every child, divested pro tanto on the birth of another child : this is 
a decision of 1826i In D^ia vs Goldschmidt ( 1 Merivale 417) 
a fund was created for the payment of legacies, payable on the 
legatees attaining 21 years of age, the interest of the fund being 
devoted to the mother,, imtil the children attained that age : it was 
contended that the only legatees comprehended in the phrase ''here7 
after to be bom", were those bom between the making of the will 
dnd the death of the testator, and that children not in esse during 
the testator's life time did not share, ^his contention was not ap- 
proved by the Court ; the difficulty attending the contrary construction, 
even though it amoimted to positive impracticability, could not control 
the express words of the testator's declaration. In Barrington vs 
Tristram ( 6 Vesey 848 ) and Critchett vs Taynton (1 Rus. & Myl.j 
541 ), the rule of the court was declared to be to let in all children 
until they must have a distributive share given to each. 

These authorities are all of considerable antiquity. In Viner 
V, Francis (Tudor's Leading Cases, page 642), the general rule was 
laid down as being " to exclude all children, who although living 
at the date of the will, yet die before the testator, and to include 
all those who are living at the time of distribution, although bom 
after the will on the death of the testator. The contention in Viner 
V, Frances was that the heirs of a child dying in the life time of the 
testator took a share of the bequest, but the ruling of the Court 
excluded that child. The case is therefore not exactly on all points 
with this. In Scott v Parwoodf in the absence of any express 
intention, it was held that only children bom at the death of the 
testator took, and not those bom thereafter. When there is no 
reference by the testator himself to any particular time at which 
the class is to be ascertained, and the gift is immediate to tho 
children of the testator or any other person, that is a gift not 
subject to any prior life interest on the attainment of any particular 
age or any other contingency, such children or other member of that 



m 

class and sticli only, as are living at the testator's death will be en- 1^77 
titled ( 2 Watson's Equity 1284 ) as I have already remarked, in J"ne, 19. 
the cases cited by defendant's Counsel there was bequest for life 
with remainder over to children and in that event all children bom 
after a will as before the testator take shares. 

When a legacy is given to each child that may be bom to 
ieither the children of either of the testator's brothers, a child bonl 
after the testators death is not included, for the words '' may be 
bom" may be considered to provide for the birth of children bet- 
ween the making of the will and the death of the testator, and a 
different consideration would impute to the testator the inconveni- 
ent and impossible intention that his residuary personal estate 
should not be distributed until after the death of all the children 
of either of his bitothers. Smith's Beal and Personal Property 788. 
The more recdnt authorities appear, therefore to support the plain- 
tifPs contention ( vide xxiv W. R. 84.), 

It is declared, therefore, that on the true meaning of the will 
tof the 19th December, 1848 filed of record, the plaintiff, as hus- 
band of Angeltina Dias, is entitled to a moiety of the estate be- 
queathed in the will of the 14th August 1848 and also filed of 
record. 

It is decreed that defendant do pay the costs of this suit. 

On appeal, Cayley Q. A. (and Ferdinands D. Q, A.) appeared 
for defendant and appellant : The D. J was wrong in importing 
into the will a limitation which is not there. The after bom 
children should not have been excluded. Dias, Merciana and 
Angeltina took the estate in fee, subject to open and let in the other 
children, as soon as they came into esse. Defflia v, Ooldschmidtf 1 
Merivale 417, Eight v Crehevy 5 Bar & Cres 866, Williams on 
Executors, 983. The will involves a fidei commissum, and the case 
must accordingly be decided by the Roman Dutch Law. The fact 
that the Roman Dutch Law recognises an oneratus excludes the 
necessity for a present estate to protect the remainder-over, Vander- 
linden's Institutes, 135, Tomkins and Jencken's Modem Boman 
Law, 27B. [Clarence, J: — We should like to hear you on the 
other part of the case.] Under the English Law, the husband and 
wife are one person, the legal existence of the woman being sus- 
pended during the marriage, Kerr's Blackstone, 1. p. 468, and ac- 
cordingly, if a joint estate be made of land to a husband and wife 
and to a third person, the husband and wife can take but a moiety 
Littleton 291, whereas under the Roman Dutch Law, such a be- 
quest #buld have a different effect, for there, the husband and wife 
are two different persons, one being the guardian of the other, 
Grotius' Introd. 26, Van der Keeasel, par 91. 

Grenier, contra : The widow had not the life-interest of the 
bequest. The very words of the will contemplated a division and 
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1677 distribiition immediately after the death of the first spotute^ so that 
June, 19. the after-bom dbildren will not be let in. The presumptiKm of law 
is also in i^vour of such a construction. Defflia r. GoldsdinUdt is 
commented upon in 2 Jarman on WilUj 167, where the true effect 
of that case is indicated. And the passage cited from Williams on 
JSxecutorSi 983, does not apply, because the author goes on to say 
( in p. 1089 of the 7th edition, ch. 2. pt. 8, bk 8), that "the 
leading principle is that where a bequest is immediate to children in 
a class, children in existence at the death of the testator, and these 
alone, are entitled." The present case falls under the first of the 
class of cases referred to by the editor of Brownie Chcmcery Bepcrts 
in p. 404, note under Andreios v, Partington, a general detise to 
children or other persons, as a class, comprehends those persons 
only who answer that description at the time of the testator's death. 
Heath V. Heath , 2 Atkyns, 122. So also in Parker v. Tootaly II 
U. of L. 148, words in a will indicative of a class must be taken 
to denote the class as it was constituted at the date of the will or 
at the death of the testator. Olivan v. Wrighty 24 W. R. S4 is 
quite parrellel to the present case. That the widow rightly 
apprehended the true effect of the will is shewn by the fact appear- 
ing in the libel, not traversed in the answer, that she handed over 
the property of the estate to her daughter Merciana. Secondly. 
The distinction between English and Roman Dutch Law as to the 
relationship of husband and wife, doe's not enter into the case. 
The question is, how do the devisees tftke, not as between husband 
and wife, but as regards third persons. If the law were laid 
down so far, the distribution of the estate in ita minor details could 
be easily agreed upon. 

Cayley Q. A, ( in reply ) did not die^ute the authorities citedf, 
but said that all of them would yield to the express words of the 
will. The intention of the testator was clear. The case was 
ptiBcisely similar to that mentioned in WilUamSy p. 988. 

Cur, adv. vtdl. 

And this day, Clarence, . J delivered the judgment of th& 
Btipreme Court as follows : — 

That the decree of the District Court of Galle of the 10th day 
of April 1876 be set aside, and the case sent back with directions 
as hereinafter mentioned. Parties to bear their owli costs in both 
Courts, 

Don Adrian Gunatilike Mudeliyar, and Cornelia his wi% made 
their joint will on the 17th December 1848. By this joiAt will, 
which was never revoked, and is the instrument which we have 
now to interpret, the testator and testatrix, after a gift to the poor, 
appointed '* their beloved daughter Merciana Dorothea, and her 
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<^ husband Henry Thonms Dias Abejsinhe Mohandram, of Gallo, 1677 
•* and their child now existing, and also the other children which Jno®» 1^« 
'' may hereafter be procreated by their daughter/' sole heirs of all " 

the property, subject to the marriage community '' which shall be 
^* left at the death of the first deceased of the said testator and 
*' testatrix." The will then proceeded to enumerate the property 
aforesaid, which was all property brought into the marriage com- 
mimity by the husband, and continued — ** to be divided according 
** to law amongst their said daughter and son-in-law, and their 
^* child ai aforesaid, as also by the children which may hereafter 
<< be procreated by their daughter/' The will then appointed the 
surviving spouse Merciana and Dias " to be the executors of the 
^' will of the [first dying spouse] and administrators of his or her 
estate and effects." The will also reserved to the makers a joint 
power of revocation, which was never exercised. No question 
arises as to the effect of any revocation by the surviving spouse, 
with respect to the share of the common property, since no such 
revocation appears to have been made. 

In construing this joint will, we may apply mutatis mutandis 
those canons which have been laid down by the English Courts in 
ccmstruing English WiUs. 

It was not contended by either of the parties that Merciana and 
her husband took li& estates with remainder to the children of 
Merciana ; and m^b think it evident that the intention of the will 
was that Merciana and Dias should take shares, and not a life 
estate. The words '* to be divided * * * amongst their said 
daughter and son-in-law and &c" sufiiciently indicate this. 

This being so, we have first to consider whether, as the plaintiff 
contends, the only child of Merciana's who takes under the gift is 
Engeltina, the child who was in existence at the. date of the will, 
or whether, as the defendant contends, afterbom children also take 
■hares. 

It is admitted that Engeltina, plaintiff's wife, is the only child 
of Merciana*s who was in esse at the date of the will. It is alsa 
admitted that she was the only child who was in esse when Don 
Adrian died. It is further admitted that after Don Adrian's death 
Merciana had four other children by a second husband. 

We think that this joint will must be considered as ** speaking" 
£rom the death of Don Adrian, the spouse who first died. It dealt 
with all the common property. So far as concerned Don Adrian's 
share it became irrevocable, and must '' speak" from his death } 
and so far aa concerns the wife's share, without going into the 
question whether she could have revoked it after his death, it is 
sufiUdent to observe that she never did attempt to revoke it after 
hifl death, but allowed it to remain what the joint testators intended 
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1877 it to be when they made it, a will final aa from the spouse first 
June, 19. dying. 

It is contended by the plainti£E that the case falls under the 
English rule that, where there is a gift to a class, to be divided a,% 
a specified time, only those members of the class can take who were 
bom before the specified period of distribution. We do not think 
the case does fall within that rule. In the first place we do not 
think that the testators have specified any period of distribution^ 
The will bequeathed ** all the estate * * * which shall be left at 
the death of the first dying spouse ' * * to be divided as thereinafter 
mentioned." Here the reference to the death of the first dying 
spouse is merely for the purpose of ascertaining the property which 
is to pass by the gift. There is nothing to show an intention that 
the distribution should take place then. In the second place, we 
observe that the gift is to Merciana, and her then husband, and her 
child already bom, and to a class, ( the future childr^i of Merciana,) 
of which claL not; single indi^ual was in existoaceat the^e 
from which, as we hold, the will speaks. This brings the case with- 
in the principle of another rule mentioned at p. 85 of Mr. Jarman's 
book, viz., that where there is an immediate giEt to children, if there 
is no child in esse at the testator's death, all subsequently bom children 
will take. If under these circumstances the sharing was restricted 
to Engeltina, the mention of ^^ the other children would be rendered 
merely insensible. TVe are of opinion that the gift must be shared 
by all the children Merciana had by both husbands. 

We next have to consider whether, as the District Judge has 
held, Merciana and her husband Dias take only one share between 
them or two. The District Judge has decided, on the authority of 
Lord Langdale'a judgment in Gordon v. Whieldonj 11 Beav. p. 170y 
that they take only one share. In that case Lord Langdale, in the 
absence of any discoverable indication as to what shares the testator 
meant the legatees to take, held that they, husband and wife, as one 
person in law, would take only one share between them. We think 
that there, as in Gordon v. Whieldon, the testators have not vouch- 
safed any expression of an intention one way or the other ; but here 
the husband and wife are a husband and wife under the Roman 
Dutch, and not under the English Common, law. 

At Englisli Ck>mmon Law, as Littleton lays it down, because 
husband and wife are one person only, if a joint estate in land be 
conveyed to husband and wife and a third person, the husband and 
wife shall take one moiety, and the thii*d person, the other ; and 
that, although at English Common Law the wife's freeholds are not 
the husband's absolute property. Are the husband and wife under 
the Roman Dutch Law to be similarly considered one person for 
the purposes of this gift ? The wife's position as regards property 
is very different under the two systems. It may j^rhaps be argued that 
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this difEerenoe as to property should not prevent the husband and 1877 
wife Tjnder Roman Dutch Law from being regarded as one person, June, 19. 
inasmuch as the English husband can have no more than a life estate 
at most in his wife's freeholds, and yet that does not prevent their 
being one person in law for the purposes of sharing a gift even of a 
freehold. The fact is that at English Common Law, although the 
wife has distinguishable rights as to her '^ realty/' her person is 
merged in that of her husband, her " personal property" that which 
attends the person, becomes her husband's property absolutely, even 
her choses in action become his, if he reduces th^ into possession 
while she lives. The English distinction between real and personal 
property is unknown to the Roman Dutch Law, but none of the 
wife's property becomes the absolute property of the husband ; on 
the contrary, the joint properties of both are thrown into a common 
stock, administered by the husband during the marriage, and divi- 
sible afterwards in moieties. The personality of the wife cannot 
be said to be merged in that of the husband under the Roman Dutch 
Law. She is regarded as capable of contracting with her husband, 
as Voet points out, in his title de ritu nuptiaram ( zxii. 2. 63. ), 
in the course of explaining some points in which the power of a 
husband over his wife is dissimilar to that to which minors, madmen 
&c., are subject. This incident is of itself enough to prevent 
husband and wife from being regarded as one person only, and to 
this has to be added, that under the Roman Dutch Law, the 
husband and wife cannot be each other's heirs. 

Voet indeed in his title de testibus (xxii. 5. 5.) lets fall an 
expression which, on a superficial view, might perhaps be supposed 
to imply that he regarded this matter in the opposite light. He is 
discussing the reasons why a wife should not be compellable to 
f^ye evidence for or against her husband, and says, ** cum enim ex 
arctissimo vinculo conjugee quasi in unum ooalueiint." Here all 
that Voet means is, to argue, from the closeness of the marriage re- 
lation, against the impolicy of compelling either spouse to what 
would be calculated to produce estrangement ; we certainly do not 
regard him as intending to imply that the wife's personality is 
meiged in her husband's ; and a mere chance expression like this, 
even when employed by so eminent an authority as Voet, cannot 
avail against the undoubted characteristics of the married state 
imder the Roman Dutch Law. Under the English Law, the personali- 
ty of the wife is merged in that of the husband. Under the Roman 
Dutch Law the case is not one of merger, but of mere subjection. 

For these reasons we think that we cannot restrict the parti- 
cipation of Merciana and her husband Dias in this gift to one share 
between them. We hold that each took one share. 

The result is that the whole property passing under the gift 
is divisible into sevenths, l^erciana's representatives take one 
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1877 sliare ; Diaa* representatives one share ; Engeltina one share \ and 
June, 21. Merciana's other four children, or the respective representatives 
— of each, ( for two are dead ) one share each. Having thus laid 

down the principles according to which, in our judgment, the di- 
vision is to he made, it is unnecessary for us in this Coiirt to work 
out the arithmetical computation of the subdivision of these seven 
•hares. 

There being no dispute as to the subject matter of the gift, 
the decree of the District Judge is set aside, and the case sent bacl^ 
with directions to the District Judge to carry out the apportion- 
ment of the property upon the principles which we have laid do%vn^ 

The case has been very fairly presented to the C!ourt by the parties, 
and had it been practicable to do so, we should have dealt with the 
costs by ordering them to come out of the testator's estate. Under 
the circumstances the nearest approach which we can make to thi^ 
is to direct that plaintiffs and def eodant do each bear their owi) 
costs in both oouxta. 
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June, 21st, 
Preset ;— CiAKENCE, J, and Dias, J, 

P. C. Colombo, 6591, 

GrerUer for appellant (and complainant.) 
The following is the judgment of the Supreme Court *«^ 
** Rude be- Appellant charged respondent, a hired carriage driver, under cU 

dwT 16 ^^ ^* Ordinance No. 17 of 1873, with " rude behaviour," and re- 
of'^CMinance ^^'^^^ ^ drive appellant in the carriage which appellant had hired. 
No. 17 of The evidence does not prove more than that the driver dedin- 

1873. ed to drive appellant to Maradana,alleging that his (the driver's) 
master had ordered him to be at the Gas Works at 4 p. M* We can- 
not hold this to have been '' rude behaviour" within the meaning 
of the Ordinance. Refusing to drive is not punishable under 
cl. 15. 

We do not see any reason to interfere with the PoUce 
Magistrate's order awarding defendant one Rupee expenses. 
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June, 22nd. jg77 

Present: — Clarence, J. and t)iAs, tf* J»ine» 22* 

t). 0. Kandj, 66,34Bi 

Against a judgment decreed in farouf of plaintiff for the aum f?'^^' 
bf Rs. 1000 with interest and costs, the Fiscal reported the sale of liggiimmerits 
defendant's property for the sum of Rs. 8250, whereupon the exe- of movable 
cution debtor, in anticipation of the deposit, granted on 29th July property, the 
1876, an assignment (No. 11,830) to Velleyan Chetty, of his rights first on the 
to the sum overlevied, &i^d on the 81st July he granted a second 39th and the 
assignment (No. 87) to the flame fund to Hadji Marikar. Both B®c^ndonthe 
assignments were tegistered on the same day (81st July), the one , . ^ . 
last in date being however first registered. aMiMiees 

Vellayan Chetty, issued a rule on Hadji Matikar, to shew registered 
cau9B why the amount over-levied, as already mentioned, should them on the 
not be paid to him. It was admitted by Hadji Marikar that the Jf™® ^*7{ 
execution debtor told him that he had given a bond to Vellayan /f ® ^^^^^ 
Chetty on the preceding Saturday terSf wuSer 

The learned District Judge, Lawrie made the fttle absolute in the day 
in the followinc order : — th*n the first, 

ThequestLfordetennu»ti<n.«^wHchofthea«ign««l«.. ^i^^ 
right to the fund ? he Whose assignment was first x'egistei'ed 1 or he registntion 
whose assignment was first granted 7 or az^ both entitled to xiank did not give 
pro rata on the fund. preference to 

Had the question arisen under the Ordinances regelating the ^^, second 
registration of titles to land (8 of 1868 and S of 1865), I think I '*^"*fi^ 
should have sustained the assignee whose deed was first r^;istered, ^^ rerister- 
provided of course that there had been no fraud on his part^ either ^ witl^ the 
m obtaining it, or in securing priority of lustration. I should period fixed 
have done so, on the groimd that the Ordinances expressly attach by the Ordi- 
importance to priority of registration, and confer pr«feranoe on nance 21 of 
deeds according to the date When recorded. Under these Land 1871. 
Ordinances, unregistered deeds are valid and may be restored at 
any time. It is only in competition with othei* deeds that regis- 
tration is of importance. 

But the present case arises under the Ordinances 8 of 1871 
and 21 of 1871. By these, bills of sale of moveable property, which 
(by the 6th clause of 8 of 1871) include assignments, must be 
registered within 14 days. If so r^;istered, they shall be deemed 
good and vaid ; if not registered they are ineffectual and invalids 
The first of the Ordimmces required registration within seven days ; 
the 2nd of them einended the time to 14 days. I find nothing 
in these which confers preference on deeds according to the dates 
of registration, and I do not feci justified in constming them m i£ 



1877 tliej contain such words. I read them as giving to everj assigned 
June, 22. 14 days to register ; if he does so in time, his deed is good andmlid; 
— if he does not it is not worth the paper on which it is written. It 

may be that the Legislature intended to give priority to deeds ac^ 
cording to the dates of registration, and that without such a provi- 
sion the ohject of registration is defeated in a great measure, but as 
that has not been stated as I said, I do not feel justified in assuming 
that there has been an omission much less in attempting to rectify 
it. The assignee here, who got the assignment on the 29th of July, 
jregistered it within 14 days, and so made it a valid assignment, 
wHch in my opinion could only be defeated by one of prior date, 
also registered in due time. The assignment of 3 1st July is second- 
aiy to that of the 29th. The claim of the holder of the latter is 
preferred and he is found entitled to costs. 

On apeal, (Grenier for appellant, Ferdinands^ D . Q. il. for 
respondent) the Supreme Court affirmed the judgment. 



D. C. Matara, 747. 

An official . In this case, certain movable property which had been inven- 

administra- torised by order of court, as belonging to the deceased, Cornelia, 

tor, even were claimed by her fether-in-law as his, whereupon the Secretary 

though he of the Court, to whom the administration of the estate had been 

^i°*x?^j eiiti^usted under the peculiar circumstances of this case, moved, 

in the e^tote ^*^ ^® ^j®^^ ^^ winding up the estate, for an order on the claim- 

cannot ' ^^^ ^ institute proceedings to have his clainl to the property es- 

appeid to the tablished, and in failure thereof, that he, the administrator, may bd 

Supreme authorised to sell them. The District Judge however ruled (28 

Court with- FebrUair) that the administrator ought himself td raise the action, 

out affixing inasmuch as the articles inventorised were found in th^ claimant'^ 

the necessaiy jjo^ge an(i -vi^ere therefore presumably his. 

stamps to his ^ . ^ . 

petition. The administrator, being desirous of appealing against this 

order, moved that he might be allowed to prosecute the appeal with- 
out stamps in the first instance, there being no funds available in 
the estate. The learned District Judge allowed the motion in these 
terms, on the 27th J'ebruary last : — 

'^ The counsel for the claimant contends that the proceedings 
are irregular as no notice was given of the motion, and quotes 1 
Thorns. Institj p. 360, Matara D. C. case No. 24,086, and Beven 
and Mills Miac, p. 889. I hardly think this is analogous to the 
the cases quoted as they refer to amended answers or libels, and not 
to motions to appeal in blank : the former would of course materi- 
ally affect the case, but not so a mere motion to appeal, more es- 
pecially as the amendment stands '^ in the first instance." 
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*' With regard to the contention that the administrator is act- 1377 
iDg in^ontravention of the order of the court, I do not see how he Jane, 22. 
can well help if he consider that it is for the benefit of the minors, — 

for he is appointed by the court, and not at his own seeking, to 
guard the wel&re of the minors, and should be allowed every pri- 
vilege as any other individual in such a position. 

The cases quoted by counsel for the official administrator 
(cases Nos. 705,707 and 192) go to shew that in former instances, 
affidavits &c were in the first instance allowed in blank, and I 
8ee no reason why this application should not be granted. 

On appeal, Ferdinands D. Q, A, for the respondent contended 
that the appeal was irregular and could not be maintained. The ob- 
jection of the respondent, though not pressed through the usual 
form of an appeial, would be taken notice of by the court as a question 
affecting the revenue. The exemptions under the Stamp Ordinance 
No. 23 of 1871, schedule part ii were only in &vour of the Q. A. 
and one admitted a pauper. The official administrator was entitled 
to his commission and lus appeal should therefore be rejected. 

Orenier for appellant relied mainly on the arguments urged 
in the Court below. 

The Supreme Court rejected the appeal, ^'asthe appeal petition 
which is written on an unstamped paper cannot be entertained. 
The order of Court of the 27th February last is irregular." 



June, 2Gih, 
Present: (*i.\kkn(k, J. and Dias, J. 

P. C. Pasyala, filCS. 

This was a charge under the 144th and IGSrd' clauses of the Apprehen- 
Ordinance No. 11 of 1868 against a Peace Officer for wilfully neg- non of 
lecting to produce before some competent Magistrate one Singo, offenders, 
accused of cutting and wounding and of theft, and handed to the ^J^ff,^*' 
defendant by the complainant. J J ^1^^!^ 

On appeal against a conviction, Grenisr for appellant: Before 
a conviction could be obtained, it was necessary to establish (1) 
that the defendant had been empowered to act within the limits of 
the village in which the offence was committed or the offender was 
found, and (2) that the defendant had reasonable grounds to suspect 
that any person had committed any of the serious offences enumer- 
ated in the 144th clause of the Ordinance. As regards the first 
point, it is in evidence that there was a Peace Officer for the village 
in which the alleged offence was committed and the allogod offender 
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was found, and there is no logal evidence on record oi' the fact that 
the defendant had been, in the language of the Ordinance, ^biitho- 
rised and required to arrest persons*. The evidence of Pieris, who 
was the proper peace officer of the village in which the alleged 
oflFender was found, conclusively shews that he was present when 
the defendant was asked to take the said offender into custody. 
The person specially authorised and empowered to act within the 
limits of his own village was Pieris aud not tlie defendant. As 
regards the second point, there is au utter absence of proof that 
any of the serious offences contemplated in the 144th clause had 
been conunitted. 

The Supreme Court acquitted the defendant in these terms : — 

It appeared at the trial that the matter complained of took 
I)lace at a village called Ratembete. The defendant is the head- 
man of the adjoining village, and some evidence was called to prove 
that he was authorised by the Mudalyar of the korle to act as Peace 
Offiier of Ratambete. The Mudalyar himself was not called, and 
there is no evidence as to the authority of the Mudalyar to aj>point 
the defendant, and upon the evidence before us, we are not prepared 
to say whether the Mudalyar'a appointment was good or bad. But 
the evidence shews that whilst the accused person was still in the 
custody of the complainant, the duly appointed Peace Officer of the 
village came up to the ^ot, and the complainant could htive deli- 
vered over his man to that officer, who being the admitted Peace 
Officer of the village, is the proper party to take charge of him, but 
complainant, however, does not seem to have done so. 



Timber Ordi 
nance. 



P. C. Ke^ffalla, 4 1,1 4 J). 

Per Supreme Court : — 

Set aside and defendants acquitted. The charge is laid under 
cl. 8 of the Ordinance No. 24 of 1848, and to sustain the convic- 
tion, it must be proved that the timber was removed from defend- 
ants, or some otlier private land, on which it had been felled. The 
evidence is very coutmdicting as to where this timber was felled, 
and as to which of it was fresh and which old. 



P. C. Colombo, ()7r»4. 

Hamanaihan for appellant 

_ Pe?* Supreme Court : — Affiiined. The evidence for the pro- 

prinicd sccution, taken witli the evidence for the defence, is suffirient to 
forms &c. sustain the conviction ol appellant on the count for stealing. 



i^laints 



on 
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The Supreme Coiu*t notices that the iaformation in this case, 1877 ^ 
presaged by an Inspector of Police, is written on a printed form, June, 26. 
intended for charges under the Ordinance No. 10 of 1865, and - 
adopted to its present purpose by erasures. This practice of alter- 
ing printed fonns into information of charges totally different from 
those to which the forms were designed, is becoming very common, 
and occasionally results in much confusion. The Police Magis- 
trates would be only doing their duty, if they refused to entertain 
such infoimations. 



1). C. Kandy, G{)MS. ' 

VanLanycnherg for appellant, Grenier for respondent 
The Supreme Court held as follows : — 

Plaintiff sues on a moi-tgage bond for £200, granted by her Inparidelk^ 
husband's brother, Itasdeen Ahamat, to her husband Lahari Aha- to^ potior eat 
mat. Easdeen Ahamat is dead. The bond was assigned by the condUio der 
obligor to Joreida, the original plain tiSp, and during the pendency Z^""^^- 
of this case after the plaintiff^s replication iiad been filed, her Burden of 
interest in the bond was sold by the Fiscal, and bought by the proof- 
present appellant, who thereupon got himself substituted for the 
original plaintiff on the record, 

The defence is that there never was any consideration for the 
bond, which is expressed to be made in consideration of £ 200> 
paid by the mortgage to the mortgagor ; and that the making of 
the bond was a mere colorable and fraudident transaction, intended 
to defeat Kasdeen Ahamat's creditors. 

No question arises as to the appellants being a purchaser for 
value, without notice of the fraud or deficiency of consideration, 
if such there be. The simple issue raised by the pleadings is that 
raised by the original plaintiff's replication to the defendant's 
answer, in which the original plaintiff Joreida traversed the defend- 
ant's allegation of want of considomtlou and fraud ; and the present 
appellant, as substituted plaintiff, simply stands in the original 
plaintiff's shoes. 

Here want of consideration would not necessarily invalidate 
the mortgage as between the mortgagor and mortgagee. According 
to circmnstances, the mortgage might be invalid as between grantor 
and grantee for a &,ilure of consideration, or valid as a voluntary 
benefit confcn'ed by the former on the latter. But if the mortgage 
was a mere colorable one for no real consideration, made in order 
to defeat Kasdeen Ahamat's creditors, it was a fraudulent transac- 
tion of which neither ])arty can be a.•:5si^<ted by this court to any 
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1877 advantage. If such be the character of the tranBaction, in pari 
June, 26. delicto melior est conditio defendentis, % 

In forming our conclusion as to the facts, we laj otzt of con- 
sideration the evidence of the original plaintiff, Joreida, except as 
to the one circumstance of Rasdeen Ahamat having been her hufr^ 
band's brother, with respect to which it is scarcely likely that she 
would have ventured to commit perjury. As to other facts, we 
think that this woman's evidence is wholly unworthy of credit. 
After by her replication distinctly denying the averments in de- 
fence made in defendant's answer, she comes forward at the trial 
and unblushingly swears that there was no consideration for the 
mortgage, and that it was made simply *' to save Rasdeen Ahamat's 
property." 

What we do find is this. Rasdeen Ahamat was, at the time 
when he gave the mortgage, an accused and held to bail in a coffee 
stealing case then in course of investigation before a justice of the 
l^eace. This indeed has not been regularly proved, but it appears 
to have been admitted upon production of the Deputy Queen's 
Advocate's copy of the depositions in the coffee stealing case. And 
Rasdeen Ahamat, when so h^ld to bail, executed the deed in ques- 
tion, whereby he purported, in consideration of £, 200, to mortgage 
to his brother, an ex-Sergeant of the Ceylon RifleB, as security for 
that sum, the seven specified pieces of land. The interest was to 
be i>aid half-yearly, but it appears that none had been paid when 
Rasdeen Ahamat died two vears afterwards^ 

Looking at the circumstances of the parties, and the amount 
of the pix>perty mortgaged by the deed, we think that the proof of 
the foregoing &ct8 throws on the plaintiff the onus of proving 
that the consideration expressed in the deed did pass ; and as the 
plaintiff has not done this, we are of opinion that the District Judge's^ 
decision dismissing the pluintiff*s libel with costs was right. 



D. C. Kaiidy, 67,^41). 

G renter for appellant, VanLangenherg for respondent. 
The Supreme Court held as foUows : — 

Bhuddiet The plaintiff sues as the pupil of a deceased priest on a bond 

law of snc- ^ud promissory note granted by the defendant in fevour of the 

cession, deceased priest. Two parties intervene in the case, one calling 

himself a pupil of the deceased priest, and the other his brother 

and heir-at-law, and there is no doubt if the bond and promissory 

note arc not tcini>le property, the brother would be the jxirty entitled 
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to them. The two documents on the face of them are a bond and a 1877 ^ 
promiflsoiy note in favour of the deceased priest. There is nothing June, 26. 
in them to shew they they were trust property, which would go to 
his sacerdotal heirs, and we think the D. J. right in holding that 
they were the private property of the deceased priest. 



D. C. JafEna 8,262. 

The plaintiff who was the arrack and toddy renter under Go- A security, 
vemment for the District of JafEna for the year 1869-70, sold, by who has re- 
deed dated 14th August 1869, in sub-rent to the Ist and 2nd nounced the 
defendants the farm of two parishes for a certain consideration, if— l^jj*, 
and the 8rd 4th and 5th defendants bound themselves jointly and ^^ggj^^ig jg 
severally (renouncing the beneficium ordinis et discussionis) to pay j^^^ entitled 
a certain balance then standing due by the first two defendants to to a notice 
plaintifE. of the princi- 

The case was pressed as against the 3rd defendant alone and P^ it -nor 
the learned District Judge held as follows : — j^^^y ^^j^ 

I think it very hard that the 8rd defendant should be called security 
upon at this distance of time to answer for the default of his avoid his 
principals. The 1st and 2nd defendants made default in the ^^}^y. ^^ 
payment of the third instalment, and the lease expired in June i u" t^°§i 
1870, and the plaintifE does not seem to have taken the least Q^^i^^ee ^q 
trouble about the matter till he instituted this suit in March 1875, note^orcing 
although it was in his power to re-sell the rent-farm as soon as the payment 
default was made by 1st and 3nd defendants in the payment of the horn the 
instalments. The plaintifE has been guilty of such gross negligence principal 
in this matter that I consider the 8rd defendant entitled in equity debtor for 
to a discharge of his suretyship. The plauitifE does not seem ever * ^" **?' 
to have given notice of the principal's default to 3rd defendant. / the claim 
The 8rd defendant pleads this expressly and there is no denial of y^y prescrip- 
it in the replication. I think it unfair and unjust that the 3rd tion. 
defendant diould now, after the lapse of very nearly ^i;« years, be 
called upon to answer for the default of his principals. 

On appeal Ferdinands D, Q. A, for appellant. The 3rd 
defendant, by renouncing his privileges and binding himself jointly 
and severally obliged himself as principal. If so, he cannot avail 
himself of the plea of laches on the part of the plaintifE. Whero 
the benefit of discussion has been renounced, the creditor may pass 
over the principal debtor and sue the seciirity, 1 Pothier on Obli- 
yationsy 263. (Evans' Edition.) 

The Supreme Court held as follows: — 

Set aside and judgment entered for plaintiff against 3rd 
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1877 defoudant for the balance sum declared iu plaintifiTs libel to be duo 
June, 26. upon the bond, with interest as therein prayed, and costs of suit. 
**^ The D. J. has nonsuited plaintifE as against 3rd defendant 

against whom only the case was brought to trial, on the groimd 
that plaintifE has not proved that he gave Srd defendant notice of 
that principal debtor's default; and that it appeared unfair and 
unjust that Srd defendant should, after the lapse of five years be 
called upon to answer for the default of his piincipals. 

As to the first ground, it was not necessary for plaintifE to 
pix)ve notice, for 3rd defendant was not entitled to claim any. 
The second ground is clearly untenable. A Court of Equity has 
no right to refuse a plaintifE remedy on a contract, merely on the 
ground of a lapse of time insufficient to bar the remedy by 
prescription. 



D. C. Trlncomalee, 30389. 

The District f£]^^ following judgment of the learned District Judge explains 

J udge Bhould ^j^3 £^^.^3 ^f tjjg ^j^ ._ 

have an 
ample discre- This is a motion by one of the legatees under the will of the 




pi^icLuujiux j.Q^»giyg(j from the executors, or give security 

the minors oppog^^ qj^ i]^^ groimd that the grandmother is entitled to the pos- 

whore' tlio session of the pi-operty in terms of the 7th clause of the will, 
testator has I do not think the legatee is the proper person to raise the 

chosen to question, but as he lias bi-ought the matter to the notice of the 
repose conn- (Jqu^ it is open to me to make such order as the circumstances 
dence in the require. 

oiv^ht not to '^^^ grandmother is not a guardian, as described in the 

be called motion. Seven guardians are distinctly named in the will, and 

upon to give they, or such of them as may liave undertaken the duties imposed 

security on them by it, will be responsible to the minor, when she comes of 

for the j>ro- age, for all the proi)erty to which she is entitled under the ivill. 

]>erty en- rj^j^g grandmother and aunt of the minor are made by the testator 

tnistea ^<^ os the persons with whom he wished the minor to be allowed by 

were proved *^® guardians to remain, so long as she ^vas brought up by them in 

that such t^c Christian faith, and during such time also, he wished the income 

property was and jewels belonging to the minor "to be left in their charge.** 

in I lunger in This concluding request, for it is merely a request which the guar- 

hcr hand». dians could comply with or not in the exercise of a just discretion, 

does not I'elease the puardian from the responsibility touching the 

mintjr's proi>crty, jind 1 consider thoy would be justified in socking 
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security from the graudmother for the movables given to her. But 1^77 
since they do not seem at any time to have demanded such security, June, 20. 
and as moreover great confusion has arisen in the management of 
the estate, I think the Court is hound, in the interest of the minor, 
to require the grandmother, who has by admission obtained poss- 
<}ssion of the jewels and certain moneys of the minor, either to 
give security for them or to* deposit them in court. There is 
nothing in the evidence, or in the pix)ceeding3, in this or in the 
connected case No. 201)20, to shew whether or not the condition 
attached to the custody of the cliild by her grandmother is beinj^ 
observed or not, but 1 may observe that departure from that con- 
dition would warrant the Court to demand the absolute surrender 
of the property from her, without the alternative of security. It 
is still open to the guardian or any of them to require such absolute 
surrender as well as of the person of the minor if the condition lias 
been infringed. 

It is ordered that the custodian of the mmor, hor grandmother 
SinnepuUe, do within 8 days give secnrity for the full value of the 
jewels and money belonging to the minor which have been given 
to her. The secretary of the Court to ascertain from the proceed- 
ings and record hero below the value of such property, or that she 
do lodge the same in Court within that time. 

On appeal Ferdinands D. Q. A. for the custodian of the minor 
and appellant, Hamanathan for the legatee and respondent ), the 
♦Supreme Court held as follows : — 

No doubt the District Judge should have an ample discretion 
to take steps for the protection of the minor's interest, but in tlio 
face of the conlidence which the testator has chosen to repose in 
t)ie gi'andmotlier, the appellant, she should not be (*alled upon to 
give security for the value of these jewels, luiless there be so^io 
matter before the Court from which the Court could infer tliat the 
jewels were in danger in her hands. We do not iind any circum- 
stances of that kind. The District Judge states that there has 
been great confusion in the management of the estate, but it is not 
shewn that the re3ix)ndent is liable for this. She is not the ex- 
ecutor. 

Order of 4th May last will therefore be set a^ido with costs. 



Jinie 89th, 
Present: — Clarence, J, and Dias, J. 
r. C. Colombo, 6,C06. 

Set aside and defendant acquitted. The information consists for^a^oiiM^e 
of two counts, the first, a count of theft, and the second, a count ^f mtiltv n*- 
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1877 charging defoudants with ^' receiving and hATing in their possession 
June, 29. one fowl belonging to the complainant." 

."T £ The second count alleges no offence, and should not have been 

^'P nods ©T^^r**i^^« I^ order that a charge of reception of stolen goods 
' may be good, it must allege that the goods were received, defendant 
knowing them to be stolen property, and not only so, but the in- 
fonxiation must also allege that the*goods were unlawfully received. 
The Police Magistrate states that he convicted the first defen- 
dant on the charge of theft. This conviction cannot stand. The 
only evidence against the first defendant is that which points to his 
having been in possession of the fowl, and having accounted for 
his possession by saying that he got it from the 2nd defendant. 
There is no evidence to shew that this account was false, and no 
evidence that 1st defendant's possession was recently after a theft. 
For anything that is proved, complainant may have lost the fowl 
a year or two ago. Per Clarence, J. 



P. C. Colombo, 6,818. 

Vagrants' Plaint: — That defendant was on the night of the 12th 

Ordinance, instant found in the premises of this complainant for some unlaw- 
ful purpose, in breach of cl. 8 of ordinance No. 4 of 1841 sec. 4. 

On appeal against a conviction ( VanLangenherg for appellant)) 
the proceedings were quashed, as the plaint was *' substantially bad, 
in that it does not disclose an offence under cl. 3 of the Ordinance 
Ko. 4 of 1841. 



P. C. DimbuUa, 1,573. 

Labor Ordi- VanLa'ngenberg for defendant and appellant, Grenier fov com- 

nance, No. 11 plainant and respondent. 

^ ^* The following judgment of the Supreme Court is sufiiciently 

explicit as to the facts of the case: — 

The defendant, a sub-Kangany on the cofiEee estate of which 
complainant has charge, appeals against a conviction on an infor- 
mation under cl. 11 of ordinance No. 11 of 1865, for leaving com- 
plainant's service without notice or reawnable cause. His defence 
was that more than a month's wages were due and remained unpaid 
after 48 hours* notice to complainant, so that he was justified in 
leaving, under the 21st. clause of the Ordinance. It is admitted 
that four months' wages were due, and that 48 hours' notice was 
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given by the appellant, but the complainant claims to set off 1377 
against the wages, imder the 21st clause, a sum of Rs. 170, alleged June, 29. 
to be due from the appellant on an advance. Rs. 170 is more — 

than the four months wages, so that if this Rs. 170 is a debt dtie 
from the appellant to tihe estate, the conviction must be set aside. 

Complainant's contention is that Rs. 170 is the balance re- 
maining unpaid of a larger sum advanced hj the estate to the 
appellant, through one Yeeran, the head canganj of the estate, to 
enable the appellant to bring coolies to the estate. It is proved 
that Yeeran had some Rs. 1,100 given him on the estate, and 
Rs. 500 handed to him afterwards by Messrs. Sabonadiere & Co. 
in Colombo. For the purposes of this case, we must lay Messrs. 
Sabonadiere & Co's advance out of consideration, because there 
is no evidence on which we can decide this advance to have consti- 
tuted a debt to the estate rather than to Sabonadiere & Co. 

With regard to the Rs. 1,100, there is no doubt whatever, on 
the evidence that it was given to Yeeran with the intention that 
he should distribute it, or some of it, amongst the sub-kanganies, 
of whom appellant was one. It is also admitted by Yeeran who 
was called &r the defence that he did distribute the advance to the 
sub-kanganies, and that he gave Rs. 450 of it to the appellant. 
And complainant contends that this was in effect an advance by 
the estate to the appellant, Yeeran being a mere conduit-pipe to 
pass the money, constituting a debt due &om appellant to the estate. 
Appellant on the other hand contends that whatever be received 
from Yeeran constituted a debt due by himself to Yeeran, but not 
to the estate. 

There is no doubt that a debt may be contracted betwetn an. 
employer and a sub-kangany in the manner contended for by com- 
plainant If it is arranged between A, B & C that A shall advanoe 
money to C by handing it to B, who is to pass it on to C, and that 
C shall be responsible to A, and if that arrangement is carried out, 
this will constitute a debt due from C to A, just as much as if A 
had handed the money direct to C. But before we can find that 
a transaction of ^the kind now in question constitutes a debt due 
from a sub-kangany to the employer, we must be satisfied, either 
by direct evidence or ^r inference, that those parties were at one 
in the arrangement ; and we ought not to convict this appellant, 
on the ground of his being indebted to complainant for the advance 
in question, unless we are reasonably satisfied that he understood 
and assented to an arrangement that he was to be responsible, as a 
debtor, to the estate. 

After considering the evidence in the case, we are not satisfied 
that this was so. Not one of the complainant^s witnesses is able 
to 9tate that there was any arrangement, how much of the advance 
the appellant was to receive. Even the conductor who interpreted, 



1877 wLen tlie advance was given, Ib not able to say how mucli appeOftnC 
3nti0i 29< ^as to receive or did receive, and k i» not nntil Yeeran m called 
"^ for the defence that it appears that appellant received Re. 450^ 
from him. This renders it improbable that there can have been 
any understanding between appellant and the manager, that appel- 
lant was to be de&ntely considered a debtor to the estate. A 
farther improbabUity arises from the circimistance that the appellant 
gave Yeeran a promissory note for what Yeeran gave him. Much 
stress was laid for the prosecutionf in the circumstance that appel- 
lant had submitted to deductions being made from his pay on account 
of this money ; but as the other evidence in the case establishes, 
and, in our opinion, no more than that appellant received money 
from Yeeran, who in turn was indebted to the estate, we cannot 
regard this circumstance either ae amoimting to an acknowledge 
ment that he was an original debtor to the estate, or as evidencing 
a novation transferring to the estate a debt originally contracted in 
favour of Yeeran. It is a circumstance not incompatible with the 
appellant being a debtor only to Yeeran, for if appellant by this 
means made payments to Yeeran's creditor on Yeeran's account, 
his own liability to Yeeran would be pro tanto reduced.! The evi- 
dence does not satisfy us that the appellant imdertook to become 
debtor to the estate, and that being so, the conviction will be set 
aside and the appellant acquited. 

It is as well that we should add that our conclusion in the 
above question is not to be regarded as casting any reflection upon 
the veracity of those gentleman who gave evidence for the prbse- 
cution. We have no doubt that they deposed honestly to their 
belief as to the intention of the arrangement m question^ and pro- 
bably th^ view may have been correct as to the intention on the- 
side of the estate. But it takes two parties to make a contract, 
and we are not satisfied as to the agreement on the part of the 
appellant. 

Set aiide^ 



D. C. Kalutam, 30,900. 

The Supreme Co\irt reversed the judgment of the court below 
in these terms: — 

p , Plaintiff when affirmed made a statement, and when re-called| 

tioQ ^^ aftei' another witness had deposed to the contrary, admitted that 

his statement was &lse. This may have been perjury, but was 

not prevarication. The sentence passed by the District Judge up* 

on plaintiff is therefore set aside. 



189 

». C. Jaffna, 5,148. 1877 

The plaintiff «a«s for a land of which the defendant ia the £l ' 
planter. He oomplaina that the defendant is in f (xroihle poflBeaaion Pemumr. 
of the whole granden. He claims damages in respect of such 
forcihle possearion and for a sale of the defendant's interest under 
the Partition Ordinance. To this lihel, the defendant demurs on 
the ground that an action for damages and partition cannot he 
blended together. ThisTdemurrer ^e District Judge has yery 
properly ovor-niled, and his judgment is therefore affirmed. 



Jul^f 3rd. 
Present: — Clar£KCE A. C. J., Dias, J. and Lawrie, J. 

The HonHble Lovell Burchett Clarence produces in court a Mr. Clarence 
warrant under the lumd and Colonial Seal of H. £. the Hon'ble sworn as 
Arthur N. Birch. Companion of the most distinguahed order of actmg Chief 
Saint Michael and Saint George, Lieutenant GoTemor and Com- «'UB^<^o- 
mander-in-chief in and orer the Island of Ceylon, with the depen- 
dencies thereof, dated at Kandy, the 8(Hh day of June, 1877, ap- 
pointing him the said Lorell Burdiett Clarence to be Acting Chief 
Justice of the Supreme Court of the Island of Ceylon. 

The said warrant is read and filed. 

The said LoTell Burchett Clarence thereupon takes the Oaths 
of Office and Allegiance in such manner and form as the same are 
by law appointed to be taken or made, which Oaths were adminis- 
tered by the Hon'ble the Acting Senior Puisne Justice/ 

The HonHble Archibald CampbeU Lawrie produces in court ^- L*^"^* 
a warrant under the hand and Colonial Seal of H. E. the Hon'ble g'^„"j^J^, 
Arthur N. Birch, Companion of the most Distinguished order of PuigQe 
Saint Michael &c. Justice. 

The said warrant is read and filed 

The said Archibald Campbell Lawrie thereupon takes the 
Oaths of Office and Allegiance in such manner and form as the same 
are by law appointed to be taken or made, which Oaths were ad- 
ministered by the Hon'ble the Acting Chief Justice. 



P. C. Point Pedro, 19,207. 

The learned Police Magistrate (Drieherg) held as follows:— A coach car- 

The question submitted to me by counsel for decision in this Mt^^ty's 
case is, whether a coach carrying Her Majesty's mails, and poBWi" maus and 



190 



1877 
Jcdy, 3. 

pasaengen 
for hire is 
exempt from 
toll, under 
cL 7 of Ordi- 
nance No. 14 
of 1867. 



gers for hire, ia exempt from toll, under cl. 7, Ordinanoe 14 o{ 
1867 ? It was contended for the complainant, that the fact of the 
coach carrying piuneAgeA for hire also, made it liable to paj tolL 
Thia contention does not appear to me to be tenable, for the toll ia 
not leviable on the pastengerSf but on the vehicle and horaes. I do 
not think that cl. 5, Ordinacce 14 of 1865, cited bj complainant's 
counsel, has any bearing on the question* at issue. In the case of 
Andres ve. Silva ( 2 Larent, 60, ) it was assumed throughout the 
argument in app^ that the Galle Mail Coach — (which, it is well 
known daily carries passengers) was not liable to pay toll. Although 
that case was under the repealed Ordinance No. 9 of 1845, still, 
as respects the exemption in question, the wording in that and 
the Ordinance now in force, ia the same. The def endimt is acquitted. 

On appeal the judgment was affirmed for the reasons given by 
the Magistrate. 



Malicious 

Injuries* 

Ordinance. 



P. C. Colombo, 6,202. 

Plaint: The defendant did on the 10th May forcibly enter 
into complainant's dwelling house, remove the tiles and commit 
damage to his crockery, and the victuals he was preparing, in 
breach of Ordinance No. 6 of 1846, cl. 19. 

On the complainant being sworn as follows — ^^ Defendant is my 
landlord, on the 10th he and his men removed all tiles from the 
house. That is all my charge, the house is his own," — the Police 
Magistrate dismissed the plaint. 

On appeal {Ore^mr for appellant), the Supreme Court held an 
follows: — 

Set aside and instead of the charge being dismissed, the infor- 
mation is quashed. 

The charge is laid under the Malicious Injuries Ordinance^ 
but malice is not alleged. But for this defect, we should have sent 
the case back for trial. 



P. C. Kandy, 42,489. 

In a charge VanLangenbet^ for appelhint. 

for theft, The Supreme Court quashed the proceedings in these terms:*-* 

proper^ ^^^ plaint in this case is insufficient, as it does not state to 

ought to be whom the coffee plants in question belonged, which is essential in 
laid. a charge of theft, liamanatha'tC $ Rep. p. 4 D. C. Negombo, SSL 



1^1 

t>. C. Colombo, 1,541. 1^7* 

July, 3. 
VanLangenberg for appellants — 

Ferdinands, D. Q. A. for Mpondenl. Und*A ^ 

The Supreme €k>tdi held as follows ^ — aitton Onli- 

Appeal disEDissed wit]^ coalft Thisis an appeal from an award ^o?^ 
made in the Distriet Court under tke Land Acquisition Ordinance ^^ n^l 
of 1876. The case was referred to the District Court by the ^^ jle fimn 
GoTemment Agent for the Western Province, tinder the lltli. sec- ^ decision of 
tion of the Ordinance. the assessors, 

By the 28rd sec., when the person interested in ibs land has where they 
made a daim to compenflation pursuant to any notice mentioned in have agreed 
sec. 7, or in sec. 14, the amount to be awarded to him iB not to together as 
exceed the amount claimed or be less than the amount tendered ^ ™^ ^ 
by the Government Agent under sec. 8, or the amount which the !^^«^ 
C^rermnent Agent shThaTe aff««d to give under «c. 18. Tr^T 

And by the 27th section, in case both of the assessors agree even if ^e 
together as to the amount of compensation, their dedsion theieoil oompensa- 
sihall prevail, " without right of appeal'\ tion so ^ 

The notice m^itionied in sec. 14, requiring the person intefett- awarded is 
ed to state the sum claimed for compensation, is not filed in the ^** ^*^"^ , 
ease, but we presume that there was sudi notice^ since the peHMm t^^erod^v 
interested, who is the appellant in the case, filed a statement laying fj^ Govern- 
his daim at Rs. 8,250. The Government Agent unchr seo. 18 hAd ment 
offered Rs. 1,870. Consequently under sec. 28, the amount award- Agent 
ed shonM not have exceeded Rs. 8*,250, or fallen short olRs. 1,870. 
At the trial, however, the assessors and the District Judge, all 
three, agreed in awarding only Rs. 1,050, the 28Td sec of the Ordi* 
aanoe having been wholly lost sight of. At the heating of the 
appeal, counsd for the Government Agent offered the apMUantthA 
amount of the Goverment Agenf s tender, but this offer being 
declined, we have to adjudicate upon the appeal as in ordinary 
course. 

It is dear that the award, awarding less than the Government 
Agent's previous offer, was quite wrong, t>eing made flatly in the 
&ce of the 2drd section of the Ordinance, but we are <« opinion 
tW the 27th sec. forbids our entertaining this appeal against the 
award. 

It is alleged in the petition of appeal, that the evidence 
diedosed that a previous assessment had been made imder the old 
Ordinance of 1868. The allegation appears to have been put for- 
ward widi the view of founding the prayer that the whole proceed- 
ings ought to be quashed on the score of no jurisdiction. All that 
we need say upon this part of the case is that this objection was 
not recorded as taken in the Court below, and further that the 
allegation is untrue^ as appears by the record of the evidence. 



192 

1877 D. C. (Jolomto, 71,900. 

T 1 ^ 

Zl ' The libel declared apon a lease, and the defendant, priot to 

Practice as answering, moved '^ for a nodoe on the pkintiff to file in oomt the 

to 'tiliiig do^ powers of attorney, dated 7th November, 1876 and 1st July, 1876, 

onments re- referred to in the lease dated 27th December, 1876 and filed with 

ferred to in the Ubel, and by virtue of which the parlies became lessors to the 

thedocimient piaintifE, and for 8 days' time after notice thereof to file answer.** 
on which the ^ ' 

action The District Judge disallowed the motion, 

is based. Qj^ appeal, (?r«nt«r appeared for appellant [Dias, J.— if jdain-^* 

tiff sues on a power of attorney, you have a right to call upon him 
to file it, but here he sues upon a lease] True, but the lease 
recites the power of attorney. [Clarence, A. C. J.-— The power 
of attorney is not direody mentioned in the Hbel, but incidentally 
referred to in the case. Plaintiff is not bound to shew vou all the 
evidence he has, but only a sufficient cause of action.j The de* 
fendant cannot plead without the power of attorney. The libel 
recites that one Tambyar and others appointed defendant as their 
agent and put Um in possession of the land in respect of which this 
action for ejectment is brought; and that the said Tambyar and 
others aforesaid revoked ( after notice ) the power of attorney grants 
edtothe defendant, and thereafter leased the premises to the 
plaintiff. That lease, commences with theee words : " Know sU 
<< men by these presents that Tambyar, A B, D C and £ F heir and 
** and attorney as per the power of attorney executed by F. notair 
<< Publio of Manipay on the Ttli November 1876, and G H hefr 
'' aud attorney as per the power of attorney executed by P notary 
^* Public of Battiootte on 1st July 1856, came and appeared on the 
" one part, and Benjamin Sellappa [the plaintiff in the present 
" case] on the other, and requested to write and execute this lesise 
'* &oJ* If these powers of attorney were filed, defendant would go 
to the root of the matter and be able to understand his position 
better, and to plead more effectually. 

VofiLangenberg for respondent contended that there was no 
necessity whatever to file the power of attorney. There was a 
Bufiicient cause of action declared upon, and the duty that remained 
lor defendant was to plead without further delay. 

Orenier ( in reply ) submitted that if their lordahips were not 
with hinii the case ought to go back for the adnussion ol die 
answer. 

Cur* adv. vuit. 

The Supreme Court held as follows: — 

Set aside. Defendant has no right, under the Bih. section of 
he Bules and Orders of 4th July 1842, to require plaintiff to 
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pfoditce tbe powers of attomej in question. But the Supreme -Court 1877 
thinke that, under the circumstances, defendant may be allowed to ^^Yi 3* 
ile answer within S dajs from this date, upon payment of all "^ 

plaintiff's costs to this date, including appeal costs, excepting the 
eotfts of the libeL 



D. a Kandj, 70,477. 

This suit was instituted to restrain the defendant ( a Gorem- Injunction 
ment Road Contractor), by injunction, from removing gravel from agsinst 

the Nilambe estate, of which the plaintiflE was sujjermtendent. ^^^^ of 
The application was founded on affidavits of the plaintifE and of a ^^o 'cStihe 

third partv that the plaintiff was sustaining damage through the act * |{^^ 

of the defendant, and that sufficient gravel of suitable quality could Ordinance. 
be obtained at a convenient distance from the spot where tbe defen- 
dant was carrying on operations. 

The writ was granted on 29th November last, and on the 8tli 
January, defendant moved to have the injunction recalled. By 
affidavit, defendant admitted that, for the purpose of repairing the 
road, he did dig and remove gravel from the Nilambe estate ; but that 
no substantial or irreparable damage was caused by the defendant 
or bis workmen or labourers by the digging and removal of such 
gravel* He further denied that sufficient gravel or any gravel at 
all fit for the use of repairs of roads could be obtained from neigh- 
bouring waste lands or could be conveniontly obtained from the 
other portions of the estate for the repairs of road adjacent to the 
pit in question* He further said that, previous to ^e defendant 
taking the road contract from Grovemment, the pit was used by the 
Government officers in charge of the roads, and gravel cut and re- 
moved without taxj objection on the part of the proprietors, or of 
the then managers of the said estate, and the defendant subsequent 
to his taking the contract continued to use the same pit, and cut 
and removed gravel therefrom for the repairs of the said road; 
that the plaintiff or the proprietors have not suffered damage to 
the amount claimed ; but if any damage at aU was caused by the 
digging and removal of travel, such damage couldnot and would not 
exceed ten rupees. The defendant produced also the contract 
entered into with Govermnent and the i^eoial powsr fioBi tlm Di- 
rector of Public WojkB te exardse as regsards the Deltota xond and 
Pupuressa road, and the road from Peradeni^a to the juackion with 
Pupuressa, the several powers aaotd authorities eonfened by Ordi* 
nance No. 10 of 1861, on offioers in chaiige id works to which the 
the Ordinance is applicable. 
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1^77 ^^® learned DiBtrict Judge dkallowed the motion. 

July, 3. Qq appeal, VanLangenberg appeared for appellant, Ferdinands^ 

P, Q. A, for req)ondent. 

The Supreme Court set aside the order of. the court below 
uuA disBolTed the injunction in the following juc^pnent:— • 

From the affidavits and the evidence in the case, it appears 
that the defendant is a contractor under Grovemment for the up- 
^ keep of certain roads and that he cut and removed the gravel in 
question for the purpose of repairing a road which he has contract- 
ed to keep up. Bj the contract entesed into between the defend- 
ant «nd the Government, the latter guaranted to the contractors the 
same rights and privileges as to procunng the necessary materials 
for the upkeep of the roads as are now enjoyed by officers of the 
Public Works Department. 7he defendimt also holds a letter of 
the 12th October, 1876, from, the t)ii:ector of FubUc WodEs, 
authorising him to exercise the several powers, and authorities con- 
ferred by the Ordinance No. 10 of 1861, on officers in charge of 
work. Dj the 81st clause of the Ordiiumce No. 10 of 1861, the 
GommissiQner of Beads (who is now represented by the Director of 
Public Works ) is authorised to give such power, and the Supreme 
Ck>urt thinks tiiat under the contract and the letter of the Director 
of Public Works the defendant is entitled to exercise such powers 
as are contemplated by the 72nd clause, and all that is complained 
(rf against him in this case is that he cut and removed gravel from 
the Estate, without the owner's consent, though the sa^ne can be 
oonveniiently obtained, from the neighbouring waste lands. 

The evidence in Ijbis case ottiiafies us that the defendant could 
not conveniently obtain gravel from neighbouring waste lands, or 
from common or abandoned grounds. Such being the state of the 
facts, he was justified under the Ordinance in doing what he did, 
and the Injunction shoTild not have issued. 



D. C. Eandy, 62,677. 

Orenier for appellant. 

VanLangenherg iar respondent. 

The Supreme Court held as follows :^ 

Praad in Plaintiff got judgment and issued writs of execution, and 

claim in seized a land whic^ is claimed by defendant^ who is the son of the 

execution, execution debtor on a bill of sale of 18th July 1872. This action 

is brought to set aside the sale, and the defendant appeals. 

There is little or no evidence as to the circumstances of the 

execution debtor; at the time of the sale to the defendant, and the 
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mere fact of liis Ixnng in debt at the time of the sale is not of itself 1877 
sufficient to avoid a sale on the ground of its being a fraud on the July> ^ 
creditors. It must further appear that he was in insolvent cir- "^ 

cumstances at the time he was dealing with the property. Set 
aside and case sent back for further evidence. 



D, C. Ratnapura, 10,690. 

PlaintilE, by right of inheritance fram his father and by pre* Kandvan 
scription, claimed certain lands which the defendants were alleged ^^^^ of ^ift. 
to hold forcible possession of. 

Defendants denied that plaintiff was Situwa*s son, or that 
be ever held his shares, and f^her stated that the said Situwa 
left no issue by his wife Ukku, to whom he gifted by deed all his 
shares to the land in question, and that she adopted the defendants, 
and they pleated prescriptive possession. 

PlaintifE joined issue on the question of paternity and adop- 
tion, and avoided the deed of gift referred to in the answer of the 
defendants, by contending that, as there was no special clause in it 
disinheriting him, nothing therein should affect his right. 

On evidence, it appeared that defendants were Ukku's nieces^ 
whom she adopted, with no cer^nony whatever, but simply took 
charge of them and brought them up. PlaintifE clearly proved 
that he was Situwa's son by his first wife Dingiri. The deed of 
gifts recited " neither I, nor any heirs, executors &c or any 
other person whomsoever shall in f utui*e dispute the validity of 
this gift." 

The District Judge (de Liverd) dismissed plaintiff^s claim» 
holding that tl^e deed in question was valid as against the plaintifp, 
although he was not expressly declared to be disinherited, and cited 
Perera*s Amunir, ch. 6 sec. 12 and 7. 

On appeal Grem'er appeared for appellant, Layarct ioi 
respondent. 

Cur, adc. vult. 

The Supreme- Court held as follows : — 

Affirmed. Plaintiff claims the land in question as of inherit- 
ance from his father Situa, who in his libel he alleges to have died 
about twenty years before suit. Defendants have traversed the 
paternity. On this point the District Judge's judgment proceeds 
on an assumption that plaintiff is the son of Situa, but in the view 
we take of the case, it is u?incce{>sary that wc should proceed upou 
that issuo. 



1377 After plaintiff's birth, Situa married Ukku and exectxted a 

July, 3. deed in her favour, the execution of which was admitted, and which, 
-^ if valid at all, took effect as a deed disinheriting Situa'a heirs- 

Bj this deed Situa gifted to Ukku, ^' with the view of receiving, 
from her future aid and assistance until my death," his lands of pater* 
nal inheritance, adding '^ all these aforesaid lands &c have been 
hereby gifted to the said Ukku, consequently neither I nor my heirsy 
executors, administrators or assigns or any other person whomso- 
ever shall in future dispute the validity of this gift." 

Ukku died about six or eight years ago, and defendants, who- 
appear to have been in possession since her death, allege that they 
were adopted by her. The adoption ia traversed by plaintiff, but 
in the view we take of the case, it will not be necessary for us to. 
decide that issue. 

From the clause last cited in the deed in question, it is evi- 
dent that the deed was intended to disinherit the heirs of the donor, 
and the consideration of the disinheriting gift away from them is 
expressed to be- the executory condition of receiving future aid 
from the donee till death. 

We think, upon the balance of auihorities cited by Sir Charles- 
Marshall, that a deed in these terms is valid, subject, as in the 
Kurunegala case cited at p. 916 of Sir C. Marshall's book, to an 
onus on the donee ol proving fulfilment of the condition. And if 
this action had been brought by plaintiff upon Silua's death, W8- 
should have been prepared to hold that upon plaintiff's antagonist 
lay the burden of proving that the condition had been fulfilled 
down to Situa's death. But plaintiff's conduct in lying by all these 
years since Situa's death materially alters the position of th« 
matter. Plaintift admits that he has been out of possession since 
Situa'a death. For some 14 years during Ukkua'a widowhood, and 
for some six or eight years since, pkintiS has lain by and allowed 
others to enjoy these lands under the deed, the validity of which 
he now contests. And he only comes forward 6 or 8- yeare after 
Ukkua's death, when it would be very probably difficult for those 
claiming under her to prove affirmatively by direct evidence that 
Ukku. had rendered Situa the necessary assistance stipidated for 
until his death. We consider this as raising a strong presumption 
that Ukku did render that assistance and that i^e could have been 
able to prove it, had plaintiff brought his action at Situa's death, 
• when, if the deed passed nothing to Ukku, pbintiff's right became 
assertible. . « 

* For these reasons the D. J's decision is affirmed with costs. 
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July, Gih. . 1877^ 

Present: — Clxrence, A. C. J, Dias, J. and Lawrie, J. {^' ^^' 

i*. O. Matara, 78,486. 

The defendants in this cafie, who were charged under cl. 11 of . 

Ordinance No. 11 of 1865, were acquitted by the Police Magistrate, r u 'rwl^ 

Anmachalam, who held as foUows:— „.nL^'" 

' nance, a 

The defendantil saj that wages af e due to them from Feb- servant is 
^aiy 20 to Maj 6th, viz the balance of pay remaining at the end i^ot liable to, 
of each month, after deducting the value of rice issued in the month', punishment, 
Complainant admits this, and that, at least from a w^ek or fort- ^ ™ wa^ 
night before they left the estate, (the coolies say it was much f^j.^j^_*Lgyj_ 
earHor ), they demanded their wages and that he promised to pay ^ longer 
them on May 20th.y when their tf^ree months on the estate woiild than a month, 
be out, on his return from Gralle. Defendants were not bound by and in corn- 
law to wait for their Wages till 3 months had expired. If it is puting the 
Usual for coolies in other estates to wait thfti tune, it is beemse ^^^£»^. ^ue, 
Ihey choose to wait. Complainant then says he must deduct from ^ coo"^ 
Vrhat is due to the defendants each man's dhare of the advances ^>ii ^ f i^ 
naade to the kangany to bring them from the coast and for their responsible 
)"oad expenses, and for the expenses after they reached the estate for monies 
&o, and that if these advances were deducted, the coolies would be advanced by 
in his debt. But Pechimuttu kankani distinctly states that he ^he master to 
alone is responsible to complainant for these advances, that when JJ*® Kankani, 
the coolies are paid their wages, he will receive from each what he ''"'^nly for 
has lent to each and repay the money to complainant. These ad- ^^f h^en. 
vances, most of which probably never reached the ooolies' hands, advanced 
are therefore matters purely for civil action as between superin- directly to 
tendent and kankani, and kankani and cooly, and no portion c^ the them by the 
advances can be deducted by the superintendent from the wages master, 
due to the cooly. As I understand the 21st clause of the Labor 
Ordinance, in -computing Uie wages due at any time, the servant is 
to be debited with advances made to kirn, that is, to him directly, 
whether in money, food or clothes. The clause says nothing of 
advances made to the Kankani. 

On appeal VamLangenberg appeared for the complainant and 
appellant, but the Supreme Court affirmed the judgment in these 
terms:-^ 

The evidence shews that defendants' wages had been unpaid « 
for more than a month and that more than 48 hours before leaving 
the estate they had unsuccessfully demanded parent. Complain- « 

ant has not proved any counter-debt due from the several defend- 
ants to himself which extinguished his liability to them so as to 
disentitle them to the benefit of the 21st clause of the Ordinance. 

Affirmed, 
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1877 D. C. Kandy, 67,295. 
July, 0. 

— A claix]!&ant in this case contended for preference over the 

Under the plaintiff in respect of the proceeds sale in execution of the defen- 

Land Regis- ant's hinds which had been mortgaged to both parties. * The mort- 

tration Ordi- oracres had been executed on the same day, 24th AucTist, 1875, the 

secondarv ^^® plaintiff a secondary one, as expressly recited in his bond. The 
mortgage, plaintiff registered his mortgage on the 27th September 1875, but 

though taken the claimant did not register his until after that date. It was ad*^ 
with notice mitted by the plaintiff that the notary who had attested both the 
ofthepri- bonds had told him of the primary mortgage in favor of the 
raaiy mort- claimant. 

gage, gams 

priority over The claimant having issued a rule on the plaintiff to shew 

such primary cause why he should not be declared entitled to preference by virtue 
mortgage, if of his primary mortgage, the learned District Judge held as f oUows : — 

e^lier in " Mortgages by the Ordinance have priority according to the 

point of time. " ^a^e of registration, and I am of opinion that the imperfect 

" notice given to the plaintiff tliat there was an older mortgage does 

" not bar his right to insist on priority being to his later mortgage 

" because it was first registered. The rule is discharged with costs.'^ 

On appeal, VanLangenberg^ for appellant : (1) The plaintiff 
having registered his bond with notice of the primary mortgage 
was guilty of constructive, if not positive, fraud, and was therefore 
not entitled to priority, imder the proviso of clause 89 of Ordinance 
8 of 1863. Under the Middlesex Registry Act, 7 Anne, cap. 20, 
such notice had been held to vitiate registration. Chivel v, Nicholls^ 
1 Str. 664; Sheldon v Cox, 2 Amb. 624; Le Neve, v. Le Neve, 2 
Amb. 436. (2). The plaintiff's mortgage being expressly a 
secondary one, his right thereon could not be enlarged so as to 
prejudice the claimant. 

Grenier, for respondent. The Ordinance made no such equit- 
able exception as was contended for, and the plain words of clause 
89 were in favor of priority by registration. There was no 
fraud in plaintiff availing himself of what the law provided. 
The recent case of Edwards r. Edwards, Law Reports, 2 Ch. 
div. 291, decided under the Bills of Sale Act, 17 and 18 
Vict., cap. 86, was quite to the point. In the words of Lord 
Justice James, " both parties stood on their legal rights — ^neither 
of them was misleading the other." Le Neve v, Le Neve was cited 
in Edwards r. Edwards and practically overruled. The real scope 
* and object of the local Registration Ordinance was explained by 

Sir Edward Creasy, in C B, Galle 151, 2 Grenier, p. 6. The fact 
of plaintiff's mortgage being a secondary one was of no consequence* 
The Ordinance recognised the distinction, but at the same time 



provided in clause 39 that notLLug therein contained *• shall give 187f 
any greater effect or different construction to a deed, save the J^l^i ^' 
priority conferred on it," 

VanLangmberg replied. 

Cur. adv, vuli. 

And this day, the judgment of the Supreme Court was deli- 
vered by ClabeKce A. C. J., as follows: — 

Appellant and respondent are contending for priority of claim 
to the proceeds of sale of certain immovable property seized under 
respondent's ivrit against one Jayeganader. Appellant and respond- 
ent are both mortgagees. Appellant's mortgage is prior in date, 
but was registered after respondent's. 

Respondent's mortgage is expressed to be a " secondary mort- 
gage," though the deed does not mention who the first mortgagee 
was. Respondent admits that the notary, who attested his mortgage 
and who had also attested the first mortgage, told him of the ex- 
istence of the first mortgage. 

The learned District Judg'e held that the respoxldent's mort- 
gage, being the first registered^ ranked over the appellant's earlier 
mortgage subsequently registered. 

It was argued in appeal, for appellant, that by analogy to the 
ratio decidendi of Le Neve v, Le Neve, 2 Amb, 336, decided upon 
the Middlesex Register Act, 7 Anne, c. 20, and that class of cases, 
we ought to hold that in equity the second mortgagee, having 
taken his mortgage with express notice of the first mortgage, must 
be postponed to the first mortgagee. 

The Middlesex Registry Act was enacted, as the preamble 
says, to prevent frauds being committed against honest purchasers 
by means of prior and secret conveyances : and the enacting part 
of the 1st clause declares that a deed ''shall be adjudged fraudulent 
and void " as against a subsequent purchase for valuable considera- 
tion, imless the memorial was registered before that of the sub- 
sequent deed. The Ceylon Ordinance No. 8 of 1863, after reciting 
in its preamble that the want of a proper system of registration is 
injurious to land-owners, enacts, by its 31)th clatise, that a deed 
not registered ''shall be deemed void" as against subsequent 
claimants for valuable consideration on registered documents of 
title, and its 39th clause contains a proviso that fraud or collusion 
in obtaining the subsequent title or securing the registration shall 
defeat the priority of the party. So that there is a very close 
analogy between the too enactments. It is true that the preamble 
of the Ceylon Ordinance does not mention expressly the mischief 
of " secret conveyances," but both enactments seem to have been 
aimed at the same object. Nor is thew* in onr opinion any difforonce 
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lS77 made by proviso to the S9th clause o£ our Ordimmce, Bince tliat 
"^uly, 6. proyiso merely gives expression to what under the English Act haa 
— been held to pass scms dire. In the English Courts of Eqmty, it 

has been held in a large number of cases, from Le Neve v Le Neve 
upwards, that a Subsequent mortgage with notice of a prior mort- 
gage does not g^ priority by prior registration. The cases on 
this point were reviewed by Lord Hatherley when Lord Chan- 
cellor, in Eolland v. Hart, L. R., 6 Ch. app., 678, when Lord 
Hatherley, reversing a decision of the Master of thd Rolls, affirmed 
the principle gathered from previous cases. He held that it is 
fraud if the person who has actual notice attempts through the me- 
dium of the Registration Act to get priority, and in other wcNrds,, 
that if actual notice be proved, the party cannot take advantage of 
liis registration to invalidate a previous unregistered Security; 

Eolland v. Hart was decided in 1871. In 1876, there came 
i>ef ore the Court of Appeal in Chani^ry the case of Edwards v, 
Edwards, L. R. 2 Ch., div. 291. This was a case under the Bills 
t)f Sale Act, 17 and 18 Vict., c. 36, section 1. For the purposes 
"of the point which we are considering, that Act is closely analogous to 
the Middlesex Registry Act. It is expressly directed against frauds 
"committed by means of secret bills of sale, and enacts that when 
the requirements of the Act are complied with, the bill of sale shall 
be " null and void to all intents and purposes whatsoever," so far 
as regards the property in the goods comprised therein. It ia true 
that in this Act the bill of sale is made null and void, not merely 
as against a subsequent incumbrance perfected in compliance with 
the statutory requirements, but as against everybody ; but this dis- 
tinction is not imported into the ratio decidendi of the Court in 
deciding the case. In this case Lord Justice^ James and Mellish 
concurred in holding that notice did not take the case oi(t of the 
Act: they thought it undesirable to engraft such construction upon 
the plain words of the Legislature. Lord Justice MellislT said— ^ 
'* The Courts of Equity have given relief on equitable grounds for 
" provisions of old Acts of Parliament, but this has not been done 
'* in the case of modem Acts which are framed with a view to 
" equitable aa well as legal doctrines." And Lord Justice Jamea 
disposed of the argument that the unregistered bill of sale holder 
was being defrauded by the execution creditor, in the following 
ebservations: *' The mortgagee says to the execution creditor, You 
'^ are not prejudiced, for you knew of my security." The execu- 
tion creditor replies : " I knew you had a security, but you knew 
'* thQ law as well as I. You knew that, if I issued execution, 
'' your security would be of no avail, aa to chattels of which 
« you had not taken possession. I knew that my remedy 
^' agaivot those chattels was liable to be defeated by yeur 
" taking possession before I seized them in execution. You knew 
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^ that your securjty was liiible to be defeated by my taking them 1877 
in execution before you took posaession." Both parties stood up- July* ^ 
on their legal rights. Neither of them was misleading the other. "** 

In considering the question under our own Ordinance as 
between a second mortgage taken with notice of a first mortgage^ 
but registered before it, we think it inexpedient to govern our 
decinon by the analogy of the rule which undoubtedly has be- 
come an acknowledged one in the English Courts of Equity with 
regard to the corresponding caM xmder the Middlesex K^stry Act. 
We adopt the argument of Sir George Mellish quoted just now, 
and are not prepared to trench upon the plain enactment of thie 
recent Ordinance, framed, to borrow Sir George Mellish's phrase, 
with a view to equitable doctrines. The Ordmance was designed 
to produce certainty : we should be letting in a great flood of 
uncertainty if we admitted such cases of notice to be an exception 
to its operaticxi, and especially so in a country like this, where 
parol evidence is too often so extremely untrustworthy. 

If it be argued that the second mortgagee has been guilty of 
fraud which brings him under the force of the proviso in clause 89 o£ 
the Ordinance, no doubt the similar claim has been designated 
fraud in the English cases under the Middlesex Registry Act. But 
we prefer to apply to the present case the observations of Sir William 
James in Edwards v, Edwards, Each party is standing on his. 
legal right, and we find no groimds on which we can say that either 
has been trying to mislead the other. The first mortgagee must 
be taken to hare known that if he did not register his incumbrance, 
a second morgagee might step in before him. All that is proved 
respecting the second mortgagee is that, knowing of the first mort- 
gfVge, he took the legal steps to secure himself : he is not shewn ta 
nave done anything underhand or to have made any pretence. 

There remains one other argument which was advanced on 
behalf of the appellant, viz. that the respondent's mortgage is ex- 
pressed on its own face to be a secondary mortgage and that con- 
sequently we ought not, by upholding his claim to priority founded 
on prior registration, to enlarge it into primary mortgage. It ie 
quite true that the mortgage is expressly stated to be a '* secondary 
mortgage,** although the deed does not say secondary to what pri- 
vate mortgage. All that we need say in reply to this argument iSy 
that evexy secondary mortage is capable of being enlarged into a 
primary mortgage by the primary mortage being got out of its. 
way ; and we hold that the operation of the Ordmance has put 
appellant's primary mortgage out of the way of respondent's 
secondary one. 

For the foregoing reasons we hold that the decree of the 
Di&trict Court was right, and it is therefore affirmed. 
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t877 l>. e. Galle, 40^612. 

July, 6. 

— The Supreme Court held as follows : — 

1. Objec- Set aside and demurrer over-ruled. Under fihe Stamp OrdiV 

Ad^»n*Thi» " ^^^^ o^ 1871, the defect of stamping can be rectified by paying a 

Stamp Laws Penalty (No. 05,822, D. C. Colombo, 13th July 1875 ). * And 

should be ^ ^^^ court haa held in 8,993 D, C. Jaffna, 2 Lorenz, 97, objec-* 

taken by de- tions founded on the stamp laws are to be taken by demurrer only, 

tpurrer, only when the instrument in question is incapable of being made gooi 

where the by being stamped before trial, 
instrumeut 

is not cabable - • 

^™T) f t This was a contest for letters of administration. Applicant 

of stamnintr *^^^^8®^ herself to be the widow of the deceased. The opponents 

can be recu- denied she was the widow and claimed administration as brothers 

fied by pay- and sisters. 

ing a penalty. It transpired in evidence that the applicant married the inteaf> 

■; tate in 1861, and had a child by him on the 2nd April 1868, which 

Registration y^^g (j^iy registered, but the marriage itself was not, though the 

of mamage intestate appeared to have lived till 1871. 
contracted in ^^ 

1861, in the The learned District Judge dismissed the opposition, with costs, 

District of being of opinion that the marriage was lawfully contracted accor- 
Galle. (Jing to the customs of the Sinhalese. 

On appeal, VanjMngenberg appeared for the opponents and 
appellants, and Grenier for the applicant and respondent. 

The Supreme Court held as follows :— 

The Supreme Court sees no reason to be dissatisfied with the 
D. J's decision upon the evidence, that the respondent was married 
to the intestate, according to the Sinhalese custom. The sole ques^ 
tion we have for decision is, whether that marriage was invalid for 
want of registration in pursuance of the Ordinance No. 6 of 1847^ 
The marriage in question is found to have taken place about 1861. 
Now, the 4th clause of the Ordinance No. 13 of 1863 cures any 
defect arising from want of registration under the old Eegulatioa 
No. 9 of 1822, but there is no similar cure for a want of registra- 
tion under the Ordinance No. 6 of 1847, if the marriage needed 
registration under that Ordinance. The 6th clause of the Ordi- 
nance of 1847, which is the clause under which this marriage 
falls, so far as regards registration, was ( under the 5th clause ) to 



♦ See D. (7. Colombo 63^498, the original case in which the point in 
question was decided, and on the authority of which D. C, Colombo 66^822 
was decided, — Ed. 
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eome into operation onlj where and when the Ordinance was pro- 1877 
claimed, and it appears that the Ordinance has never been proclaim- J^y» 10, 
ed for the Galle District. 

The result therefore is that the mairiage in question is not 
defective for any want of registration. It is consequently a 
valid marriage. 



July 10th. 
Present: — Dias, J. and Lawrie, J. 

P. C. Colombo, 5,686. 

This was a charge of resisting and obstructing the complainant, ^^^?^ 
a fiscal's officer, in the execution of his duty while executing writ ^f^^^ ^ ^^^ 
No. 62,582, of the District Court of Colombo, in breach of cL 23 execution of 
of Ordinance No. 4 of 1867. hia duty^ 

The following letter of the defendant to the Fiscal explains 
the facts of the case i 

The Fiscal, W. P. Colombo. 

11th April, 1877. 

Sir, 

With reference to writ No. 62,582 D. C. Colombo, I beg again to 
inform you that the same has been discharged by tlie arraDgement re- 
ferred to in my not« on the copy offered to me by the Peon Bastian 
Appo on the 4th April and returned to your office. 

I must here enter into the history of this arrangement to shew how 
far the plaintiff and his Proctor are, whilst trying to annoy and harass 
me for private motives, attempting to avail themselves of the conveni- 
ence offered by your department. 

To proceed to facts. This writ was issued on the 2nd Februaiy, 
scarcelv a week after I had settled in Colombo and my furniture was 
pointed out by plaintiff. To obviate the unpleasantness of a formal 
seizure and inventory, I handed to your officer a list surrendering cer- 
tain part of my furniture and asked your permission to remain in pos- 
session to save the necessity of watchers, but I was refused and the things 
were under seizure till the 3rd March. On the Saturday preceding, in view 
of the great annoyance and inconvenience that might possibly result to 
my family by bemg disturbed in their home, I arranged with Mr« 
Heyzer to assign him over the goods mentioned in that list, and a good 
deal more, on condition that he stops the writ, then under execution, 
and does not rs-issue it Tliis I looked upon, as I still do, as a settle- 
ment of the writ, though it might be said that the property did not pass 
into his possession and that therefore I must give tliem up to him. To 
him, Mr. Heyzer, as the legal owner of the property, I am bound to answer 
for them, holding after the deed in his favor, as a loan only, but I main- 
tain that thcv arc not still liable for seizure under a writ which was 
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1377 v^Kady partially executed and the rest staged by plaintiff's Pi-octon 
July 10. ^ ^^^ asked frequently for the original wnt and the returns of this< 
. ' execution but without success, and find on reference to the record that 
it was not returned to the court nor re-issued by it, as it should. Since 
then the same Peon has called on me to pay tne amount or surrender 
property, and threatens to take immediate possession or remove my 
furniture in your name, and as he says by your order. To this I must 
certainly object, and, whilst I do not wish to go to law with any body or 
take advantage of any body's faults, I must iiSorm you that 1 shall hold 
all parties concerned as responsible to the consequences of carrying out 
the intention of the plaiiitLS to annoy myself and my family again and 
again, particularly when sickness has added to their other sufferings. 
I do not wish here to disclose my other objections, but in case you de- 
sire me to do so for your satisfaction I shall be prepared to. 

I shall therefore feel obliged by your instructing your officers not 
to molest my family, as I shall be prepared, if obliged, to surrrender 
other property to satisfy the writ. 

1 have &c^ A. Bawa. 

The obstruction complained of took place on the day follow- 
ing the date of the above letter. 

The learned Police Magistrate ( Mason ) acquitted the defexk" 
dant in these terms : — 

On 22nd. February, the defendiont's property was seized on 
the writ in question and advertised for sale. The sale was stayed 
at the request of the plaintifiE's Proctor, who accepted from the- 
defendant a notarial deed transferring to him furniture to the 
value of the amount claimed in the writ. 

The Fiscal should have made his return to the- District Court 
to this effect. After the sale was once stayed, the re-issue of the 
writ without the authority of that court was illegal ( cl. 30 sec. vi of 
Ordinance No. 4 of 1867 >. 

On appeal by the complainant ( Brotcne for him, Grenier fox 
defendant^, the Supreme Court affinned the judgment of the court 
below. '* The original writ having been executed, the Fiscal had 
no power to re-issue it, without an order of court". 



P. C. PutUlam, 8,088. 

Practice. The Supreme Court held as follows ; — 

Set aside, and defendants acquitted. Eight defendants were 
charged in the plaint with gambling. On th^ 19th December 1876, 
the charge against the Ist, 2nd and Srd defendants was withdrawn,, 
but on the day of trial the 1st, 3rd, 4th and 8th defendants appeared 
and pleaded. Evidence was heard, and the Police Magistrate con- 
victed the 1st 4:th and 8th defendants. The charge having been 
withdrawn against the 1st and 8rd defendants, they should not 
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^d.v6 been tried at all, and the proceedings as regards them are 
'quite irregular. 

As regards the 4th and dth defendants, the evidence as record- 
ed does not bring the charge home to them. The witnesses speak 
so loosely, and in such a general way, that it is impossible to say 
whether they speak of one or more or all the defendants. 



1877 
July, 10. 



i*. C. Panedure. 28,076. 

The defendant, a proprietor of a coach, was charged, and found Cruelty to 
guilty. Under Ordinance No. 7 of 1862, cl. 1, with causing to be animals, 
ill-treated &c. a horse, by allowing it to be driyen while sufEering On a criminal 
from galls. charge, one 

On appeal, Broume appeared for appellant. *fo Ha <mn 

The Supreme Court reversed thejudgment of the court below acts., 
as follows : — 

The defendant is not proved to have caused the ill-treatment 
tx)mplained of. He was not present when the horse was put into 
the coach, nor did he drive. It is not established that he knew 
the horse was galled, nor that he had given directions thdt it should 
\}e used when imfit for work. 

This being a criminal charge, the defendant is liable only for 
his own acts, and not for the cruetly of his servants. 



P. C. Puttalam, 8,466. 

The original plaint in this case was as follows : — 

That defendant did on or about the 27th May last fell and 
Iremove from the crown forest Aiayadichola in the Puttalam 
District 69 Tammana logs without previously obtaining any license 
to do so, in breach of cl. 8 of Ordinance No. 24 of 1848. 

The Police Magistrate, on the day of hearing, reco^ed as 
foUow's : — 

** Parties present. Defendant pleads not guilty and produces 
a license dated 7th May from the Acting Grovemment Agent, 
authorising him to remove timber within 12 days. The license is 
marked A. The plaint is amtended and filed, <&c." 

The amended plaint stood as follows : — 

That defendant did on or about the 27th. May last remove 
from a private land in the Puttalam District 69 Tammana logs, 
after the time mentioned in his license had expired, in breach of ^c. 



Practice as 
to amend- 
ment of 
plaint 



1877 
July, 10. 



206 

The Magistrate proceeded to hear the evidence^ and found thd 
defendant guiltj. 

On appeal, Grenier appeared for appellant 

The Supreme Court reversed the judgment of the Court 
below in these terms : — 

The plaint originally set forth that the defendant felled and 
removed timber from a crown forest without a license. 

The defendant pleaded not guilty and produced a license 
which admittedly referred to the timber in question. The produc-' 
tion of that license entirely disproved the allegations in the plaint^ 
for it proved that the timber had been removed not from a crown 
forest, but from private land, and that a license had been obtained* 

The accused should have been acquitted. 

But the Magistrate altered the plaint, and substituted .a new 
charge of removing timber after the license had expired. As this 
went beyond mere amendment, and amounted to framings new 
plaint for a different ofiEence, it was beyond the Magistrate's power* 



Gambling. 



P. C. Matara, 78,394, 

The Supreme Court held as follows \ — 

Set aside. It is not proved that the games of which oomplai-* 
nant speaks were games of chance. One at least, viz. Vala SalUj 
we understand, is a game played with marbles requiring some skill, 
of course there may be betting on it, but there is no proof that 
there was any on this occasion. The Ordinance Was not intended 
to interfere with the innocent amusements of the people. 



D. C. Negombo, 125. 

The two appeals in this case arose in the following way. 

Taxation of The widow of the deceased, Kurera, applied for and obtaine<i 

costs, and letters of administration, the opposition of the opponents being set 
fees of ap- ^^^ ^th costs. On Mrritn issuing for costs as taxed, the opponents 
testme^ti^v ^^i®^*^ ( ^^ January 1876 ) to certain items in the taxed bill, on 
^^^^ the groimd that the R. and O. of 1st October 1833 did not contem- 
plate the very many charges under the head of ^' attendance," by 
which the applicant's bill was alleged to be swelled up ; that where 
two Advocates were engaged, only half fee was allowable to Proctors 
for brief to the junior Advocate, whereas in the present case bhef 



case. 
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!(or both Advocates were charged in full ; that the case was neither ld?t 

difficult nor intricate, and that therefore the table of fees made out «^^y» ^^ 

bj the opponents should be substituted for that passed by the "^ 
secretaiy, &c. 

The learned District Judge ordered the objections to be sub* 
mitted to the applicant's Proctor, Mr. Ball, for his answer, which 
however was never filed, but on the 80th March 1876, the D. J. 
after argument ordered a day to be fixed for hearing the objections 
to the items, and, pending such investigation, stayed the sale of 
the land seized. On the Ist May following, Mr. Ball renewed his 
taction for writs, and was allowed them on the 10th May, as the 
parties who objected to the taxation took no steps to maintain theii^ 
Dbjections. 

The opponents appealed against this order. 

The second appeal was against an order allowing certain com- 
biission to the appraisers who appraised the estate. The opponents 
attempted to reduce these charges by alleging that in the appraise- 
ment there was excess of acreage, as also lands wrongly included 
which were never owned by deceased, bonds prescribed, double 
entries &c. The District Judge, on the 17th Februafy 1877, held 
as follows : — 

The amount claimed by the appraisers in this case cannot b^ 
allowed, as I do not consider they were justified in charging commis- 
sion on Ss. 881,980 odd. This large sum represents the fuU value 
not only of the estate of the deceased but also of that of his father 
Domingu and also of the property brought into the community by 
the applicant I hold that they were entitled to charge only on the 
full vsdue of the estate of the deceased and his wifei Now the de- 
ceased had only ^ share in his father^s property, and commission 
should have been charged on this ^ only; this ^ represents the share 
of the estate of the deceased, whereas the entire property does not 
represent the estate but something outside and distinct from the 
estate. No doubt the appraisers had to write down the value of the 
entire property in order to ascertain the value of the ^ share, that 
Was a matter of simple calculation ; the summary or abstt^ct pre-^ 
fixed to the detailed reports of the appraisers shews the tisal talue 
of the property^ both moveable and immoveable ; the sum total id 
fis. 69,928-64 or in round numbers Rs. 70,000, on this sum only and 
not on Ks. 831,980 the appraisers are entitled to charge^ I do not 
uphold the opponents* objections regarding the excess of acreage 
and regarding the erroneous insertion of bond, as the opponents should 
have objected at the time the appraisement was made and pointed 
out what they considered to be errors of omission or cammission on 
the part of the appraisers but they did not do so ; the appraisers 
were quite right in making an inventory of all the bonds, even those 
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1877 wbich seemed prescribed, because the plea of prescription tnay n^vet 
>July, 10. i)e raised, besides these bonds may not be really prescribed. The 
appraisers argue that the opponents should not be allowed at thifi 
sts^B^e to object to the amoimt claimed as commission. I do not 
agree with this view ; the opponents have been guilty of great 
delay, but they should not be debarred even now from showing that 
the principle on which the appraisers base their calculations is er« 
toneous and illegal. The correct amount due to the appraisers id 

Conunismon at 1 per cent, on movable property Rs. 75 
On immoveables at ^ per cent ... ... ... 310 

Travelling allowance. ... ... ... 90 



Total Rs... 475 



Of this sum, the appraisers have already received Rs. 200 leaving 4 
balance of Rs. 275 still due, this sum of Rs. 275 the appraisers are 
entitled to recover. And as already decided by my predecessor, 
the estate and not the applicant must pay, the opponents will pay 
the costs of these proceecUngs. 

On appeal, Cat/ley Q. A. and Browne appeared for the appel^ 
iant's, and Orenier for respondents. 

The Snpreme Court held as follows :— 

Affirmed with the exception hereinafter mentioned. In this 
case, there are two appeals, the first against the order of the 10th 
May 1876, allowing the Secretary's taxation of the respondent's 
bill of costs, the other against the order of the 17th February 1877, 
allowing certain commission to appraisers. 

With respect to the first order, the bill of costs of the District 
Court was taxed after due notice so far back as 23rd December 
1875, and the biU of oostd in the Supreme Court was taxed on 12th 
March 1875. No objection appears to have been taken to the 
Secretary's taxation, which was the proper course to have been 
adopted if the appellant was dissatisfied with such taxation. Bills 
Ibaving been duly taxed, writ of execution was issued, when the 
appellant's Proctor, on the 8th January 1876, filed a paper of ob- 
jections to the bills, and by an order of court of 11th Januaxy, the 
District Judge ordered the respondent's Proctor to answer the ob- 
jections. This, however, does not appear to have been done, and 
on the 30th March 1876, the sale of the property seized under the writ 
was stayed. In May 1876, the respondent's Proctor moved that 
ihe writ might be extended and re-issued, and the District Judge 
allowed the application on the ground that the appellant had taken 
no steps to set aside the Secretary's taxation. 
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We tHink the District Judge right. After such gross laches 1'877 
en the part of the respondeuts, they have no right to call upon the J^^y* ^^ 
Court to open up a taxation which was made nearly twelve months "^ 

previously. The course they have adopted in filing written objec- 
tions, and calling upon their opponents to answer them in writings 
is also grossly irregular, as no written pleadings should be admit- 
ted on a question of taxation. 

For the above reasons, the order of the 10th May last is 
affirmed with costs. With regard to the second order it is affirmed, 
except as to that part which relates to costs, which is set aside and 
all parties are declared entitled to their costs out of the estate. 

The appellant having succeeded in reducing the respondentia 
claim from Rs. 1949*36^ to Es. 475., they should not have been, 
cast in the costs of these proceedings. 

We also think that as the appraisement was one of unusual 
difficulty, the appraisers were properly allowed commission on the 
whole common estate. 



D. C. Kandy, 65,107. 

The plaintiffs, Sinnaya Chetty and another, recovered judg- 9fLd^® PJ^ 
ment on the 25th May 1875 against the defendant, Mr. Shave, for gaje i,f execu- 
Bs. 8506 and interest. In the November of that year. Shave's .half ^ion the 
share of the Trafalgar and Agrawatte estates were sold, but being secondary 
heavily burdened with mortgages, no benefit was realised by the mortgagee 
execution creditors under the said sale. Writs were re-issued and who has 
Shave's half share of the St. Helier's estate was sold and purchased given notice 
by the execution creditors for Ks. 20,000, whereupon Messrs. ** *P® ^® 
Alston Scott & Co. claimed a portion of the proceeds by virtue of ^^zl* ig^^T 
a primary mortgage, dated 20th. August 1874, in their favour over t^S'to pre- 
that property. There were also other creditors who claimed con- ference over 
currence. In the meanwhile, Sinnaya Chetty and hia co-plaintiff a simple con* 
assigned their rights in the j^udgment to Raman Chetty and An-> tract creditor 
namalai Chetty, who deposited in Court so much of the purchase ** whose in- 
monev as was sufficient to meet all preferent and concurrent claims ■^^ce the 
then before the court, including the amount of the primary mort- ^* "*"«*' 
gage of Messrs. Alston Scott & Co., and obtained from the court Qu. whether 
credit for the balance sum of the purchase money, by its orders without se- 
dated the 8th. and 28th. February 1876. tual notice, 

Some time after the Fiscal's transfer was executed and deli- mstration ok 
vered to the assignees, Alston Scott & Co. on the 19th May 1876, guch mort- 
moved the court to set aside the orders of the 8th and 28th gage, he is 
February on the following grounds : — 
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}g7<;f Tliat Theyna Fana Raman Chetty of Colombo, under an dlege<f 

July 10. assignment from the plaintiffs of the judgment in this case, on the 8th 

_ ' February 1876, unlawfully moved for credit for the sum of Rs. 10,407 

entitled to P*^ ^^ *^® purchase amount of the said half of St. Helier's Estate, 

preference ? ^^^ *°^ payable as aforesoid by the said P. L. R. M. Sinnaya Chetty 

^ * and fraudulently obtained an order of credit for the second amount 

and for a conveyance from the Fiscal of the said half of the said estate 

without any notice to the mortgagee (Messrs. Alston Scott & Go.) or ta 

the several persoxxs who had preferred claims for concurrence. 

That the said Thayna Pana Raman Chettv and Tana Pana Anna- 
malai Chetty of Colombo (one of the claimants to the proceeds) on the 
28lii February, 1876 unlawfully moved for an order of payment on tlie 
Government Agent for the sum of Rs. 485 and fraudulently obtained 
an order of payment for the said amount, without any notice to the 
mortgagees T Messrs. Alston Scott & Co. ) or to the other persons wha 
had preferred claim for concurrence. 

And they ( Alston Scott & Co. ) further moved the court 
to order the assigneeB to bring into court the balance of the purchase 
money for which credit had already been given, in order to meet a 
further claim of theirs on a secondary mortgage, dated 23rd 
October 1874, over the said half share of the St. Heller's estate. 

The District Judge exonerated the assignees and the original 
execution creditors from the charge of fraud^ and declined to can> 
eel the orders of the 8th and 25th February, against which ruling, 
the claimants, Alston Scott & Co^ appealed, and the Supreme Court 
ordered as follows : — 

'< The orders of the 8th and 28th February may have been 
quite right on the state of &cts then before the court and may still 
be sustained, but it must be borne in mind that they were made 
exparte, and as the appellants now contend that they are in a posi- 
tion to bring before the court other f&ctB which give a different 
complexion to the case and which, if they had beea before the 
court when the orders of February were made, might have led to a 
different result, and as such contention has been supported by appel- 
lants, it appears to the Supreme Court to be right that a further en- 
quiry where all parties may be represented, should take place. 

'' It is therefore decreed that the orders of the District Court of 
Kaudy of the 8th and 28th February 1876 as also the judgment 
or order of the Slst of August following be set aside and the mat- 
ter be referred back to the District Court for further hearing and 
adjudication.'' 

In compUance with the direction of the Supreme Court, the 
flatter came on for hearing before the District Judge on the 24th 
February last. On this occasion, Mr. Leechman, who was called 
as a witness, swore that at the sale he informed the Chettv, in the 
presence of the Fiscal, of the secondary mortgage in tavour af^ 
Alston Scott & Co. 
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The learned District Judge held as follows : — 1877 

While I maintain my opinion that the Chetties committed no * ^^ ' 
fraud, I hold that the mortgagees have done nothing which bars Where a 
their rights to have the mortgages fully satisfied. The secondary purchaser at 
mortgage was registered and thus its holders have a preferential a Fiscals 
right to the price of the property, superior to this debt due to the sale claimed 
execution creditor, and to all the other debts due by the debtor, credit as 
except the ordinary preferential claim of servants' &c. I hold (1) execution 
that the purchaser must ante omnia bring the money into Court, ^^^fitS' 
and (2) that the secondary mortgage held by Alston Scott & Co. is a m^Qt ^f gU 

subsisting burden I therefore order the balance of purchase claims then 

price to be deposited in court by the purchasers, and Alston before the 
Scott & Co. are allowed to file within 10 days a formal claim stating court, was 
what sum it is they claim, and for what debt, in order that the allowed cre- 
plaintifEs or the other claimants may have an opportunity of admit- , ^J* ^^^ "*® 
ting or disputing that claim. Costs reserved. ^fXpST 

The assignees appealed against this judgment. chase money, 

Ferdinands D. Q. A, (Orenier with him) appeared for appel- *^ ^**^v^' 
lants : — Mere registration was no notice to the execution creditor, thereto a 
He was a purchaser for valuable consideration, and actual notice secondary 
must have- been expressly proved. Even if registration was notice mortgagee 
to the world, the effect of it was lost in this case, inasmuch' as Messrs. preferred his 
Alston Scott & Co., by preferring this primary mortgage alone and claim, held 
being silent as to the secondary mortgage, led the purchaser to be- "^** _|^"® 
lieve that no debt existed on the Litter against the proceeds of the ^'^, }!t°*^ 
sale. The laches of the mortgagee ought to prejudice himself, and ^1^1^ the 
not a bona fide purchaser. If Alston Scott & Co. informed the purchaser 
FijicdL of the secondary mortgage and the Fiscal did not report it to to bring into 
the court, their remedy is against the Fiscal. It is too late now Court, pen- 
and highly irregular to call upon the purchaser, without any fraud ding further 
whatever on has part, to bring into court money once credited to hiqwiry, ^e 
him. Aa matters stand now, the Fiscal is protected at the expence ^*?^ u^ 
of the execution creditor. In equity, it is right that the assignee^ obtained 
who is held to be a bona fide purchaser for valuable consideration^ credit, 
should not be disturbed. He is under the circumstances entitled 
to the protection of the Court. 

The following authorities were cited in the course of the above 
argument, Wi/(Ut v, Barwellj 19 Vesey 485, JoUand v. Stainhridge^ 
8 Vesey 485 ; D. C, Batticaloa 16673 and Z>. C. Kandff 52284 , 
Vanderstr. pp 261 and 243, Story's Eqttifi/ Jnr. § 401, 3 Burge 
289, Marshall's Judgments, 167,169. 

Cayley Q. A, contra ( with VanLangenherg) : The order 
appealed against is provisional and not conclusive, for where, as 
in the present case, there is a dispute between two claimants, • 
the usual practice is to order the whole of the purchase amoimt to 
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J787 Be brought into oourt, Z>. C. Matnapura 690T and D. C, Gohnito^ 
JNily, 10. 24,768, 8 Lonmz, 218, and 811. This is all the Dktricf 
"** Judge haa reqtdred the assignee to do. It may yet be com- 

petent £or him to draw the money again, after a fuller inreatiga- 
tion into the matter. On the merits, there is no necessity to enter 
into qnestdons of registration or notice, as the contest is one betweea 
a sittple contract creditor and a secondary mortgagee. The right 
of the latter can be discharged only by payment or by express 
wairer on his part. But in point of fact, the purchaser had ampla 
notice, both from Messrs. Alston Scott & Ck>*8 letter to the Fiscal 
and from Mr. Leechman, of the existence of the mortgages. Th» 
authority dsted from 8 Barge certainly bears out the proposition 
that a creditor, who is in the country but stands by without inter- 
ponng at the public sale, loses his security, but the answer to it 
is we did not stand by without interposing, and CTen if we did, 
tiiat authority is hardly applicable to Ceylon, where our procedure 
differs widely in the sales of property by the Fiscal from that 
prevailing in Holland. At any rate, the Fiscal's sale does not 
wipe off preyious exbting encumbrances^ D, €. Colombo 61,118, 
16th December 1875.* Alston Scott & €k>. cannot be said to be 
guilty of fraud, actual or constructiTo. They did nothing to induce 
the assignee to beliere that the secondary mortgage did not 
exist. It was easily ascertainable at the Begistrar's Office. In 
Ceylon, as in America, registration must be held to be notice to 
the world of existing encumbrances. The cases cited from Vs^ey 
proceed under the Acts of Anne, which are very different from 
our own Ordinances on the subject. The order of the District 
Judge ought therefore to be affirmed. 

Ferdinands Z). Q. J., in reply : The District Jmdge*8 order i» 
not pvoTisional, but final, as he has definitely decided upon the 
bubstential point in issue. There is no necessity for the assignee to 
pay money into court by one hand, and then, as suggested, draw it 
out^by another. The conveyance has been passed in favour of the 
assignee, and it is now too late to disturb . existing circumstancesi. 
They must in equity be left in statu quo. 

• Cur. adv, milt. 

And this day the Supreme Court held as follows : — 

The plaintiffs obtained a writ of execution uid caused the 
Fiscal to seize and sell one half of a Coffee Estate. At the sale, the 
plaintiffs themselves became the purchasers, and subsequently 
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litB&igned their interest to the present appellant, who may be treated' 18t7 

aa repvesenting the plaintiffs. Messrs. Alston Scott & Co., who July, 10. 

held a first and second mortgage of the estate, preferred their claim "^ 

on the first mortgage, and the Fiscal sold the estate, subject to this 

claim. There were several other claims made to the proceedB of 

the sale, and all the claims then before the Court having been satis- 

I9ed, the plaintiff obtained credit for the balance purchase money, 

on ^e Sth and 28th f'ebruary. About a month aftefwards viz., on 

the 8l8t of March, Messrs. Alston Scott & Co. naade their claim on 

their second moitgage, but there was then no money in Court to 

meet it. They afterwards, viz., on the 22nd May, ued an affidavit 

and moved to set aside the orders of the Sth and 28th February. 

This application, however, was diaallowed by the District Judge 

on the Slst August, but on appeal that order as well as the previous 

orders of the Sth and 2Sth February were set aside, a&d we case 

sent back for re--hearing. At the second trial, which took place on 

the 24th February last, after hearing evidence and argument of 

oounsel, the learned Judge ordered the balance pxurchase money 

for which the plaintiff obtained credit to be brought into court. 

Against this order the plaintiff's appealed and it was contended for 

them that Messrs. Alston Scott & Co., having concealed their second 

mortgage, were not entitled to set it up now against the plaintiffs, 

who were innocent purchasers without notice, and who were misled 

by such concealment. On carefully considering the evidence, we 

tnink the plaintiffs had actual notice of the second mortgage at 

the time they bid for the estate. 

As to the question raised by the respondent's counsel, whethet 
registration is not constructive notice, we think it unnecessary to 
express any opinion, as we think the plainti£Es had actual notice of 
the mortgage. 

As to the orders of Sth and 2Sth ]^ebruary, the Supreme 
Court thinks they were rightly made according to the materials 
then before the court ; and they also think there is no foundation 
for the charge of fraud brought against the plaintiffs with respect 
to those two orders. This litigation would not have taken place if 
Messrs. Alston Scott & Co. had promptly made their claim on 
their second mortgage, but they do not seem to have done so for some 
months after the money was paid into court, and a month after the 
plaintiffs obtained credit. 

Under these circumstances we do not think they are entitled to 
their costs. 

The order of the District Court is affirmed, each party pftyiog 
his own costs in both courts. 



214 

1877 D. C, Batticaloa No. 1. 

July, 10. . . 

The facts material to the appeal takeu m tliis caseare fcS 

1. The follows : — 

Comt^r*^ One Pattinian died in 18G1, appointing his brother Vaikalj 

iurisdiction ^® '^® executor of his last will and the guardian of his three children. 

to entertain ^^^ eldest, w^ho was a daughter, married Sambunatha Udeyar, one 

appeals from of the parties in this case, between whom and the executor 

orders made there appeared to haye been much animosity. One of the questions 

by District they disputed about was the custody of the third child of the tes- 

Judges, on tator. The District Judge (Worthing ton ), in settlement of it, 

J^A^f^?^ entered of record in the Testamentary Case, the following order : — 

by the Regis '^22 July 1875 : It is today agreed upon that she [the third 

trar of marri- child of the testator] shall be handed over to the executor in terms 

&ges ( under of the will, on the understanding that she is not to be married out 

cJ. ISofOrdi- by him until the consent of the Court shall have been first ob- 

^4P?o/>o?' . tained. In witness whereof, parties and coxmsel affix their siir- 

iipS'of -*"« hereto. • *^ • . * . . 

caveats " The executor present acknowledges receipt of the girl into his 

entered custody, and promises to do what be can with her education, and 

agnmst issue ^ot to marry her out without the consent of the court.** 

01 marriage 

certificate. ^^ ^^ \^\h. December 1876, the grand father and the uncle 

2 Circum- ^^ *^® minor girl petitioned the D. J. " to call upon the executor 
stances under *^ settle the said girl in life" upon which, the then D. J. (Atherion\ 

which a made the following order : — 
testamentary u 3Qt}^ ^pril 1877 : The petitioner is informed that the court 

^Sved Tr ^"^ ""^ objection, and consents to the girl being given in marriage 
trive his ward ^^ ^^ executor, in terms of the testator s will." 
in niarriaf^e On the 8rd May following, the executor invited a few of his 

to his son, friends and effected a marriage between his own son Kanapat hy, 
even though j[^j ^^ ^^j,\ j^ question, according to the customary rites of the 

tlie estate community to which they belonged, 
accounts had ^ . 

not been After the consummation of the marriage, when the guardian 

flosed at the attempted to register it, Sambunatha Udeyar and his wife ( who was 

lime of buch the ehkst sister of the ward )and three other of the closest relatives, 

murnage. entered a caveat^ but the liegistrar saw no reason to refuse the 

certiiicftte of marriage ; pending however an application to the 

District Judge, under cl. 13 of the Ordinance No. 13 of 1868, he 

mispended the issue of the certificate. When the matter came up 

before the D. J., the minor girl ( being about 12 years of age ) 

expressed her entire willingness and consent to marry " her cousin 

Kanapathy", whcreuixin the D. J. directed the grant of the 

certificate. 

The petitioners who oppored the certificate appealed. 
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Hamanathan appeared for the apj^ellauts. ]g77 

CayUtfy Q. A. { FerdtnandSy D. Q. A. and O renter with him) J«*y» *^- 
tippeared for respondents, and would object to the jurisdiction of 
the Supreme Court. This was a case in which the District Judge is 
given an appellate jurisdiction in respect of the proceedings had * 
before the Registrar of Marriages. In d. 18 of Ordinance No. 18 
of 1868, '^ Government Agent" might have stood for " the District 
Judge", in which case no appeal would lie to the Supreme Court- 
In d. 19 of Ordinance No. 11 of 1868, the appellate jurisdiction 
of the Supreme Court extends to the correction of errors committed 
by District CourtSy and cl. 19 of that Ordinance should be read 
subject to cl. 19. Throughout the Ordinance No. 11 of 1868, a 
distinction runs between District Cmirts and District Judges. 
Under these circumstances, the Supreme Court could not entertain 
the present appeal. 

Eamanathan contra t In cl. 79 of Ordinance No. 11 of 1868, 
** District Judge" is used indiscriminately with " District Court", 
There is a special clause in the Ordinance No. 18 of 1868, clause 
28, which sanctions an appeal '' from all decisions and orders 
of any court made under the authority of this Ordinance." The 
distinction drawn between *^ District Judge" and '' District Court*' 
does not exist. 

Cajfley Q. A. ( in reply ) : cl. 28 of the Ordinance 18 of 1868 
favours my contention, because according to that clause, the appeal 
is from " orders of any Court &c," not Judge, [Clarence, J. refer- 
red to cl. 12 of the Marriage Ordinance in which " Court " was 
used indiscriminately with '^ Judge".] 

Their lordships reserved their judgment on the question of 
jurisdiction, and to enable counsel to argue on the merits of the 
case, some connected papers and cases were ordered to be sent for 
from the Court below. 

And on a subsequent day the Judges wished to hear counsel 
on the merits. — 

Eamanathan for appellants : The point for decision, viewed 
Superficially, appears to be simple. A young wom'.n expresses 
her willingness * to marry a yoimg man, and her testamentary 
guardian consents to the marriage. What opposition, it may be 
asked, can there be to this ? The answer is (1 ) The guardian, situa- 
ted as he was, is incapacitated from giving his consent. The execu- 
tor had been guilty of gross fraud and negligence in the management 
of the estate [the circumstances of which were all detailed]. The 
Jhe legal relations which ought to exist between guardian and ward 
must be uberrima Jide, 1 Story's Eq. Jur. 818. Suspected as he 
was by the District Judge, he ought, to have in so important a matter 
> s marriage, taken the advice of the closest relatives of the bride. 
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1877 OrotiuSf Van der Keessely Domat, Vanderlinden and other jurUU 
July, 10. a^j^ ygiy dear upon the peculiar obligation which rests with guar- 
dians to solicit the opinion of the relatives of the ward in all matters 
of importance and to act accordingly. Instead of doing this, the 
^ present guardian, Who is shewn to hare behaved very fraudulently^ 
consults his own desires, in order to carry out his schemes. The 
girl herself is too young to determine what is good for her. Sh# 
is certified by a oompeteot doctor to be of weak intellect. Though 
the guardian is a testamentary guardian, the fraud and mala 
fides of which he has been guilty incapacitates him from giving his 
consent. (2) It ought to be remembered that the closest relatives 
of the bride are averse to the marriage and do not consent to it, and 
(S) an insuperable objection to the marriage is the fact that the 
bridegroom is the son of the guardian, Mid as such, can never 
be allowed to marry the ward of his parent. Bynkersh Q. J. 
f riv. ii. 8. p 218, Voet, 26.7.6, Vanderlinden p 80, S Surge 962. 

Cayley Q- ^* contra : The Roman Dutch authorities cited 
are of no avail in Ceylon. The local Ordinance prescribes certain 
disabilitieB as to Want of consent, want of age and prohibited 
degrees of consanguinity, in none of which the present case falLk 
We have nothing so do with the frauds or mal-administration alleged 
to be committed by the guardian. The simple question is whether 
the parties may or may not marry. There is nothmg in our Ordinance 
to prevent them from doing so. Besides, the testamentexy guardian 
had the express authority of the District Judge to give the ward in 
marriage. 

Ramanalkan ( in reply ) : The Soman Dutch Law authori- 
ties are not superseded by the Ordinance. The District Judge had 
1i>een misled into making the order of the 80th April last. Eve^ 
if he made the order advisedly, that was no reason why the guar- 
dian should many his own son to his ward. 

Cur. adv. vult 

The Supreme Court held as follows : 

This is an appeal fi-om a decision of the District Court of 
iBatticoloa upon a caveat, under the 18th clause of the Ordinance 
No. 18 of 1868, referred to him by the Registrar. 

We are satisfied that the appeal lies. It is indeed eoidtendod 
for the respondent that the 18th clause entrusts these mattoi to 
the District Judge personally, ad a named individual, so that his 
decision should not be regarded as the appealable decision of a 
Court. We do not take this view. In the 12th clause, the ex- 
pression used is " District Court," in the 18th, *' District Judge". 
Th^re i# no reason that we can see for supposing that any distino^ 
tion was int^ded between decisions under cl. 12, and de^idip^d 
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under cl. 18. The words '' Court" and " Jadge*" seem to tm to be ld77 
employed as convertible terme, and the 18th dauee of the Ordinance ^^7i ^^- 
ezpreiaalj renders appealable all decisions and orders of any Ck>iirts 
made under the audiority of this Ordinance. 

The next question is whether, under the circumstances of the 
present case, we ought to interfere with the conclusions arrired at 
by the District Judge. We think we ought not. The girl, Sin- 
napillai, is the daughter of the testator in Battiooloa Testamentary 
Case No. 10. Her &ther by his will entrusted the dii^Kwal of hsvhand 
in marriage to his executor. Afterwards an order was nsade by 
the District Court, by consent of the executor and some other 
parties who had been contending with him in the TestsiiMntary 
Case, that the girl should not be given away in marriage without 
the consent of the Court ; subsequently upon a petitioii by the 
executor, the District Judge made aa order that the executor 
should be at liberty to provide a marriage for the girL He has 
brought about a marriage which has been perfected so far as con- 
cerns all the native solemnities between her and hia own son ;and 
the appellants, who appear to belong to the party which has been 
long contending with the executor in the Testamentary Case, lodged 
their caveat against the registration. With regard to the circum- 
stances, upon which stress was laid by both parties to the appeal^ 
of the marriage having been consummated before the applicatioa 
for registration, the bride and bridegroom have taken the risk of 
that, and we cannot found on that any considezatioD forbidding 
us to refuse registration, even if on other grounds we felt that we 
ought to refuse it. The suggestion made by the appellants who 
oppose the registration is, that the executor is bringing about this 
marriage in order to facilitate his defrauding the infant bride's 
estate under her father's will ; and much stress was laid upon the 
circumstance that the executor has been ordered by the District 
Court to give certain security and has not yet given it. All ihis 
was laid before the District Judge, and after enquiry, after exami- 
ning witnesses, after examining the bride and bridegroom and 
learning from them that they desire to many each other, and after 
satisfying himself by medical evidence that the girl is perfectly 
able to know her own mind, the District Judge in his discretion 
came to the conclusion that he ought not to forbid this marriage. 

It is very desirable that such matters as these shpuld be con- 
cluded summarily by the discretion of the District Judge, and we 
should be very slow to interfere with the discretion of we District 
Judge, when it has been exercised upon the materials laid before 
him. 

In the present instance, we decline to interfere with the 
District Judge's decision. The appeal is consequently diminad. * 

* It will be peroeived that the Judges have not deoided npon the 
qnefiiion whether a giiardian may marrr his son to a ward of his, before the 
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July, 12. Present : — Dias, J. and Lawrie, J. 

Under cL P. C. Matara, 78,493. 
11 of the 
Labor Ordi- The defendant was charged with leaving the service of con)/* 

nance, the plainant without notice, leave, or reasonable cause, contrary to cl. 
non-Buppljr- n of Ordinance No. 11 of 1865. 

advance by ^® Police Magistrate acquitted the defendant in these terms : — 

the Bupenn- « Jt appears from complainant's evidence that he expected her 

indent of an ^ -^©ed 180 trees, which he considered a reasonable task for a man 
^oSv is not ^' ""^oman to do per day, that she did not do that amount of work 
a reasonable ^^^ therefore at the end of the first week, he reduced her allowance 
cause for the ^^ i bushel of rice to ^ bushel, and that she left the estate on the 
cooly's fourth day after this issue of rice. It does not appear what was 
leaving the the exact amount of work she did. The conductor from whom 
service of the complainant derived his information is not able to enlighten the 
Bupennten- Qoxirt on that point : but complainant produces a pocket check- 
roll from which it appears that this defendant and four other coolies 
worked together on one patch and that on an average they weeded 
86^ trees per day.' Taking this as approximately correct, it be- 
comes necessary to consider what is the fair and reasonable amount 
of work that might be expected from a woman in her condition. 
Complainant says she cotdd easily have weeded 180 trees, but the 
conductor does not support him. When questioned particularly 
with reference to the nature of the soil that was weeded by her, 
the conductor said an active and able bodied woman could at 
most have weeded 35 or 40 trees and an able bodied man about 
70 trees. Afterwards however he seemed anxious to add to the 
number of trees a woman could have weeded, and after much prevari- 
cation and shufiEling, he distinctly stated a woman like this defen- 
dant could at most have weeded 45 trees. This number is not 
very much above the number which on a calculation of average 
complaninant assigns to her. But it is clear that no number short 
of 150 could have satisfied complainant and I consider that this 
was an exorbitant amount of work to expect from her. Because 
this standard was not reached, complainant reduced the supply 
of rice from \ to ^ — and considering that not having received any 
wages she had no money to buy herself the usual curry stuf&i, 
vegetables &c eaten wiu rice, and that the great majority of her 
fellow-coolies were in as lamentable a state as herself and unable 
to help her, and that the |- bushel could under the usual 
circumstances have lasted only to the 9th instant — and that 

accounts with the efltate have been closed. Did the court tacitly uphold 
the argument of the learned Queen's Advocate^ vis. that the local Ordinance 
had superseded the Roman Dutch Law on the subject .' — Bd. 
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oompkiiiant shewed no si^ of being lew exactipg ia his |^^^«» 
demands when the next isBue-day came, ( in fact ixom his ^^7* ♦*- 
eyidence today it is clear he considered himself to be acting 
rery ^tirlj and justly and would not have yielded,) and that 
before her, there was the certain prospect of much suHEoring, 
perhaps of death by starration, if she had remained, I think it was 
natural and justifiable for her to have left the estate on the lOth- 
instant." 



On appeal, the Supreme Court set aside the j[udgment and 
convicted the defendant, and sentenced her to be imprisoned lor 
twenty four hours. It held as follows : — 

It was urged for defendant that she was obliged to le^ve 
as the QompUmant would not advance to her such a quantity of 
rice as was necessary for her maintenance. The oomplainaat's 
answer is that, she having only weeded 86 trees when idie could 
weed 150, she was entitled to no more rice than she had received. 
The Supreme Court must notice the well known fmct that owners of 
estates are in the habit of advancing rice to their oooUes before the 
monthly wages &11 due. In most instances if this were not done, 
the coolies would be without food, since they are not usually pos- 
sessed of ready money before hand and might not have credit at tlie 
bazaars, if any are near. But there is no law which obligee the 
estate-owner to give this advance, and consequently we are 
not prepared to regard the non-supplying of advance ricQ 
as a reasonable cause for leaving within the meaning of the 11th 
clause. If the rice were withheld, as complaisant says that he 
withheld it, on account of laziness on the part of the oooly, we 
should hold the coolie's defence insufficient and that he is not 
only liable to be convicted but to receive an appreciable amount 
of punishment. But having in mind that coolies are aJmost, if 
not quite universally, dependmit for subsistence on this advance 
supply of rice, if we found that a cooly who did a hai day's 
work was refused advance-rice and deserted simply because h^ 
must otherwise be without food, though we should Lold him liable 
to conviction, we should impose upon him a mere noniunal punishr 
ment. 

In the present case, the complainant says he only advanced 
to the defendant ^ bushel of ricQ on April 80 — ^manifestly insuffi- 
cient to last her until 10th May when die is charged with leaving. 
Complainant justifies this on the ground that she only weeded 86 
trees per day when she oould have weeded 150. The evidence 
eallfld by complainant however does not Bopjpovt his atat flnent . 
His eoaduetor says that an able bodied man oould only do 75 ttets 
and a woman 85 trees. In this state of the evidence we cannot 
adopt the complainant's charge of laziness against the defendant 
and say that it was her own £ault that she did not get rice advan- 
ced to ber. 



22U 

1877 Under there circumstances we think that a mere nomiuila 

July, 12. punishment will meet the justice of the case. 



D. C. Kalutara, ^^VsV 

The information was as follows: — 
The 7th Pemiano Chavy, arrack renter of the District of Kaliitant 

clause of the '^^^P^^'^ ^^^ (^) ^^^ Silva being a distiller of spirit (2) Hal- 
Arrack Ordi- i^etty Marsel Perera (S) Kalinge Philippoo Perera and (4) Wame*- 
nance of cule Arachchige Pemiano Appoo, all of Calemuile in the District of 
1844 is in- Kalutara, did on the 2.^d day of January , 1877, at Calemuile, in the 
operative District of Kalutara within the jurisdii'tionof this Court hare and 
witlim the possess 198 gallons of arrack or distilled spirits in a place not being 
snedfieJ ' * registered house or store for the purpose situate at Callemulle, in 
cl. 16 so ^^®*c^ ^^ *^ Ordinance in such case made and provided, 
far as it ^* -^^ ^^ ^^^ complainant further complains that (1) Pro- 

creates the lis Silva (2) Halnetty Marsel Perera and (3) Kalinge Philippot^ 
offence of Perera did at Callemulle on the 23rd day of January, 1^77 unlaw- 
keeping dis- fully possess 1^8 gallons of spirits distilled from the produce of 
tilled spirits ^^ cocoanut palm, in bveach of the Ordinance in such case made 

registered The evidence for the prosecution proved that the arrack rent- 

store-house, er of the District and others went to the distillery of the Ist ac- 
cused and found in an open shed, about 4 or 5 fathoms off the 
store-house (which was licensed), 198 gallons of arrack in 3 jars. 

" In defence, the removal of arrack from the licensed premises 
to the unlicensed premises, was sought to be explained by the alleg- 
ation that an offer had been made to the 1 st accused to buy tlie 
arrack in his store, but that, as the intending purchaser doubted 
that three of the "leaguers" were of the usual strength or market- 
able, those three "leaguers" were rem<jved from the stcjre to the 
distillery for the purpose of being re-distilled and mixed up with 
the balance of the quantity remaining in the store, in order to bring 
the whole to the proper degree of strength. It was however elicit- 
ed in cross-examination that the distillery was not in working 
order. 

The learned District Judge found the 1st accused guilty in 
these terms (acquitting the rest for want of evidence ) : — 

The evidence puts it. beyond all doubt that the 198 gallons of 
arrack were at the time of seizure upon the premises of the distiller 
(1st accused) in a place other than the houses and stores referred 
to in the first part of cl. 7 of the Ordinance. It is not conclusive* 
ly proved that the arrack was placed in the place where it was 
found for the purpose of re-distillation. There was no possibility 
of such re-distillation at the time of seizure for the apparatus wa» 
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Yiot in working order. It was competent to the lat accused, had he ld77 
thought it fit, to call the ^nd, 8rd and 4th accuseds as witnesses; July* 12>» 
there would then have been aiHrmative and definite evidence of 
the purpose of the removal of the arrack to the shed from the go- 
down. That this direct evidence has been kept back weighs 
against the defence. The learned counsel for the prisoners drew 
my attention to the case ( reported in B. and V. p. 160 ) Kegcdle 
P. C. 16,940. That case is by no means on all fours with this. 
There the prisoner appears not to have known what were the con- 
tents of the basket left in his house by a cartman. The cases 
cited in the Supreme Court judgment are, as to facts, different 
from this. In the first case ( Simpscn vs. Norwin \ the statute was 
held to have in view the question of the killing of game between 
the Ist February and Ist September ; the possession between these 
periods of game killed prior to the let February was held no 
ofEence. In the second case ( Wameford vs. Kendall ), a servant 
picked up game which he foimd lying dead, and was apprehended 
when carrying to his master : this was held no offence. In the 
case in which I am now dealing, the prisoner sets up as a defence 
that he knowingly broke the law for a purpose which does not con- 
stitute an exception under cL 82. 

I cannot put my own views of what should be into the Ordi- 
nance: all I can do is to construe the Ordinance by the ordinary 
rules. So construing this Ordinance, I find the 1st accused guilty 
of a breach of cl. 7 of Ordinance 10 of 1844. 

On appeal Van Lang enherg appeared for appellant, Ferdinands 
D. Q. A. and G renter for respondent. 

The Supreme Court held as follows : — 

Set aside, and the indictment quashed. The Supreme Court 
agrees with the conclusion which the District Judge has arrived at 
upon the evidence. But having regard to the 15th clause of the 
Ordinance No. 10 of 1844, this court is of opinion that the indict- 
ment does not disclose an offence. The charge can only be under 
the 7th clause of the Ordinance, and by the 15th clause it is enact- 
ed that, in order to obviate hardship, the 6th 7th 8th and 10th 
clauses of the Ordinance shall not come into operation, nor be of 
mny force or effect, so far as they relate to the distillation of spirits 
from the produce of the cocoanut or other description of palm, with- 
in certain named Districts. One of the named Districts is " the 
Caltura Division within the "Western Province," which includes 
the place at which defendant is charged, with having committed the 
offence. The offence with which defendant is charged is that 
created by the 7 th clause, of keeping arrack in a place other 
than a registered storehouse, and it may be argued that the 
15th clause, rendenng clause 7 inoperative only so far as it 



Ifm tdftteft to dtHiDatioB, does noC affect it as fcgank tlui off- 
Jttlf, 12, «Boe. ASUT totmdtnidaa we are unable to adofK tiiat 
— Tiev. The ■ j esnii i g of the 15di daoae b ecftainlf not 

nade ■> dear as it an^ hare been, bm if we vere to htM that the 
words ** ao fiv as tbej rekte to distillation,* Tiestrained the ezeept- 
faig foffta of the daoae to the isere act of distillation, we shoold be 
depming the daoae of all meaning aad lenderii^ it merelj in- 
aensible, for not one of the lour daoatt oaased directl j enacta 
aojtfaing aboot the act of distillation. The Mi dsoae coada that 
DO distillation Kccnae shall be gianted hiiImb the disrilHng preoriaea 
are in a certain state. The 7th forbids the storing of the s^niit in 
any place other than the app fored storehooae. The 8th leqnizea 
the distillerj to be kept clw of trees : aad the 10th foibida the 
Gorenunent Agent to licenae any still below a certain capadtj. 
Unless we are to consider the exception as referrin g to cmatend 
matters connected with distillation, it will hare no force at alL 

We therefore feel botmd to hold that the 7th clanae is inope- 
ratire within the spedfied districts, so €sr as it creates the offence 
of keeping distilled spirits elsewhere than in the r^;istered store- 
hoQse. 



D. C. Trincomalie, 21,468. 

who iiss not ^^ learned District Judge ( Moir ) discharged the role ( on 

recovered which the present appeal arose ), with costs^ as follows : — 
judgment, >j^\^ \g ^n af^lication on behalf of Messrs. Cargill & Co. and 

nrisy claim ^^ii^ persons, alleged to be unsecured creditors of the defendant 
in t^ie DK>* ^ ^^ CAMe^ for concurrence with plaintiff in the proceeds sale of 
f'ffeds of A ^^ property sold under die writ issued by him. Plaintiff objects 

sale in execn- ^ the allowance of concurrence to these claimants, on the ground 
tion taken that they have not obtained judgment against defendant. 

out by a |^ sttpport of the application, it is contended that defsodbst 

creditor. ^*^ng filed an affidavit admitting the claim, it is unnecessary for 
each to bring a separate action, as snch proceeding will merely entail 
needless costa-'-^xmnsd also stated that the defendant had called 
a meeting of the creditors when they agreed to his property being 
sold and distributed amongst them. 

■ 

The position taken up by the unsecured creditors, who hare 
not obtainnd judgment, is altogether untenable. I fail to see what 
title they have to meddle in this case ; they are neither parties, nor 
intenrenionts, nor mortgagees of the property sold. They ^yrofiess 
to ootna in as claimants to the proce<ids sale of defendazft's ataets 
by virtue of the affidavit, signed by him, which they file. Btit 
this gives them no title to interfere in this case ; it is only an 
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ttom of their claim and, filed in this case, only affects the parties IV^^ 
thereto.— -Then again as to the allegation that all the creditors "'"^^ "" 
agreed to divide the proceeds — ^where is the agreement? If there 
h^ anything in writing, claimants may have good grounds for inter- 
vening in the case^ and in preventing the plaintiff from depriving 
them of a share of the proceeds, but there does not se^n to be any 
formal agreement, or anything binding on plaintiff. 

In this case I can take no notice of claims against the defen- 
dant lliAt are not formally before the Court, the claims now advanced 
are pttt forward in a most informal and irregular way. The judg- 
ment creditors are entitled to concurrence with plaintiff, but not any 
^ef the others. 

On appeal, ( Grenier far appellants, Ferdinands D, Q. A, for 
respondent ), the Supreme Court held as follows: — 

Set aside, aad case sent back to the District Court, as herein- 
After directed. This is an appeal against a decision of the District 
Judge of Trincomalee on a claim of Messrs. CargiU & Co. to con- 
currence with plaintiff in the proceeds sale of the property of 
defendant, seized and sold under plaintiff's writ. Defendant has 
made an affidavit admitting the debt claimed by Cargill & Co., 
which is for shop goods upon an account commencing with ^* ac- 
count rendered to Slst Mardi 1675, Rs. 376.56." The District 
Judge has rejected the daim to concurrence on the ground that the 
claimants have not obtained a judgment. 

In appeal it was contended for the appellants, Cargill jr Co. 
that the defendant's admission of the debt was enough to establish 
their daim. We do not assent to that argument. To adopt it would 
be to open a wide door to fraud in many cases, though we see no 
reason to suspect any in this case, nor on the other hand can we 
adopt the District Judge's concluaion that appellants have no right to 
concurrence, because they have not got judgment. No doubt this is 
an instance in which an adjustment of the claim to concurrence Lh 
attended with difficulty and inconvenience. As Voet points out in 
the 4th title of book xx, the adjustment is to be znade expedi- 
tiously and as summarily as possible ; and the judgments of this 
Court of 1848 and 1860 cited in p. 456 of Mr. Justice Thomson's book, 
rule no more than this. 

The order of the District Court will be set aside, and the case 
sent back to the District Court in order that the District Judge 
may investigate the appellants claim, and find how much is due 
from the debtor to them. They will then be entitled to concurrence 
for the debt so found with the plaintiff and other creditors who are 
m the same position as the plaintiff, for we do not find that there are 
any hypothecary creditors. If at inquiry the plaintiff or any other 
eriditoe -with, whom die appellant dealt, so fiir as it may be found 
by the CotUt, will be brought into competition, thinks it proper to 
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1877 contend iliat appellant's claim or any part of it is barred by pre- 
July, ri. scription, we tbink tbat it is competent to raise that contention. 

Each party will bear his own costs in appeal. 



D, C. Galle, 39,996. 

The maker The plaintifE and defendants in this case made a joint and 

of a promis- seYoral promissory note in favour of the plaintiff in case No. 35,003, 

sory note, who recovered judgment on the said note and levied by writ the 
which IS £j^|^ amount of the note including costs, from the present plaintiff 
eeveral ^can- *^^^ ^^® latter now sued his co-makers for their shares. 

not recover ^^^ ^^^ *^^ ^^^ defendants did not appear, though the rule 

from his w*« on them for default of answering was reported as served. But 

co-makers, the 1st and 2nd defendants appeared and consented to judgment 

without a for their respective shares, viz, f th, but the learned District Judffe 
cession of *c- (£oo«ma/ecoc^), upholding plaintifiTs contention, decreed as follows: — 

payee, more " ^^® promissory note being joint and several, the writ must 

tlian their issue for the full amount, and not merely for the proportion due 
propor- from 1st and 2nd defendants." 
lona sliare. q^ appeal, Oremer appeared for respondent. 

The Supreme Court reversed the order of the court below in 
these terms : — 

The order appealed against is wrong. The note is joint and 
several, as between the makers and the payee ; but as between the 
makers, one maker who has had to satisfy the judgment on the 
note cannot recover from any of his co-debtors more than such co- 
debtor's proportional share, unless he has got a . cession of action 
from the original creditor, which plaintiff in this case has not got. 

The judgment appealed against is set aside, and in lieu thereof 
it is decreed that plaintiff do recover from each of 1st and 2nd def endanta 
respectively ^th of the sum claimed in his libel. First and second 
defendants will pay plaintiffs costs of suit, excepting any costs, such 
as service of process, which may have been incurred in respect of 
3rd and 4th defendants alone, and will have, as against plaintiff, 
their costs in appeal. 



D. C. Ck)lombo, 3. 

Payment on In the matter of the insolvency of W, C. and J. Brodie, the 

a bond exe- following special case was stated — 

Ceylon of " ^7 ^ mortgage bond executed in Ceylon and dated the 5th 

Januarv, 1870 and herewith filed. William Church Brodie bound 
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himself to pay John Gordon of New Bond Street, London, the sum 1877 

of £ 2, 500 sterling for money borrowed and received — partly in J^^b'? 1^- 

London and partly in CJeylon by remittance from London — interest . 

at the rate of seven per cent being payable half yearly to the said '"^"'^^ ,' 
■r 1 AX 1 o^ T J rowed and 

John Grordon at London. "received 

" The right was reserved to the said John Grordon to apply in partly in 
London the balance value, if any, of certain cofEee referred to in London, and 
the fourth clause of the bond towards payment and liquidation of partly in 
the debt. Ceylon by 

"By a subsequent bond dated Ist August 1878, filed in case remittance 
No. 70,419 D. C. Colombo, the said William Church Brodie grant- ^^^ ^o*^- 
ed to the said John Grordon further security for portion of the ^°' 

amount due on the said bond of the 5th January 1870. 

^' The said William Church Brodie was declared an Insolvent 
Ceylon on. the day of 

His assignees admit the bonds and are willing to pay the 
amount due thereon, not in British poimds sterling, but in Ceylon 
currency at and after the rate of 10 Rs. to the £ ( or Rs. 25,000 
and interest to date ). 

" It ifi submitted, for and on behalf of the said John Gordon, tliat 
the amount due on the said bonds is payable in British pounds 
sterling, as the contract was one to pay in London and is not affect- 
ed by the currency Proclamation. 

" It is submitted, on behalf of the assignees, that there is no such 
special provision in the bonds in terms of the 9 sec. of the pro- 
clamation and that consequently the bond is payable at and after 
the rate of 10 Rs. to the £. 

It is submitted also for the assignees that there is no clause 
in the bonds making the amount payable in London. 

The following was the bond in question : — 

Know all men that I William Church Brodie of Colombo am held and 
bound unto John €h>rdon of New Bond Street, London, in the sum of 
two thousand five hundred pounds (£ 2,500) sterh'nff for money bor- 
rowed and received and whicn said sum of money I do engage to pay 
unto ttie said John Gordon or to his attorneys, executors, administrators 
of assignees, on six montlis previous notice in writing being served on 
me demanding the repayment thereof, the like notice to be given by 
me before repaying Ae money. 

And until re-pinrment of the said sum of two thousand five hundred 
pounds (£ 2,500X 1 do engage to pay interest thereon to the said John 
Gordon at London on the .SOth day of June and the 31st day of December 
of each and every year, at the rate of seven per cent per annum and if any 
two of the said instalments of interest be unpaid and in arrear, then I 
engage and bind myself to pay the said sum of £ 2,500 ( two thousand 
five hundred pounds) and interest or demand. 

And as security for such payment I do hereby mortgage with the 
said John Gordon, as a first or primary mortgage, the following proper- 
ty, to wit : All that forest land called DooUogaha Mookalane now con- 
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1877 verted into a cofEee estate called Doola^ia Estate, situated id lower 
July, 12. Boolatgame near the village Narangalle and Doomlessale in Three Gorles 
— bounded on the North and North-East bv the rock called Kaberegalla, 

on the South and Sonth-East by private lands and on the West bv the 
other part of tlie saroe forest, containing iH' extent one hundred snd eighty 
eight acres, three roods and fourteen square perehes, according to mr 
ttSe deed thereof No. 1208 dated the 19Ui day of June 18^1 and 
attested b^ P. J. L. VanderStraaten Notary PubUc, which I have do- 
posited with tlie said John Gordon, together with all the buildings, 
machinery tools and live and dead stock upon the said estate or belong' 
ing thereto. 

And I do promise and agree to keep up and maintain the cultiva- 
tion of the saia estate and to consign to the said John Gordon for sale 
all the coffee of the said estate on we usual mercantile terms of oom* 
mission, drawing bills of exchange on the 8«id John Qordoa, for ther 
customaiy advanoe through the Banks on lidpment of the said coffee 
(at the rate not exceeding fifty five shillings per hundred weight), 
and die said John Gordon, after deducting n-om the net proceeds of 
the said coffee all advances made by him against the same as aforesaid 
and all charges consequent thereon, shall be at liberty, if he so desires 
it, to apply the balance, if any, towards payment and by liquidatioB 
of the bond. — 

And I do further engage or bind myself, my heira, exeenton and 
administrators and all my property whatsoever for the due perfor- 
mance of the forgoing obugation. 

In witness wliereof I do set my hand and seal to three of the samo 
tenor as tliese presents at Colombo aforesaid on this fifth day of JaQuaiy 
in the year ouo tliousand eight hundred and seventy. — 

W. C. Brodie. . 

The learned District Judge (Berwick) held as follows :— 

I have carefully considered the special case submitted. The 
first point to be decided is the question where the debt was meant 
to be payable, whether in Ceylon or in England ? I think I ought 
to confine myself to the intention of the parties in this respect at 
the date of Uie bond of 5th January 1870 filed with the special caae. 
As to the interest, it is quite clear that it was to be paid in Bng- 
land to the creditor who lives in England. As to the principal, 
there is greater room for doubt and the very fact that the deed 
expressly provides for the interest being paid in London and is 
silent as to the place of payment of the principal, might at first sight 
seem to indicate that a distinction was intended, (ezpreeno unius 
excluaio alterius est), but I think that the fair ocmclusion to be 
drawn from the whole deed and the right of payment ia 
London specially reserved to the creditor, indicate that when that 
bond was executed the parties contemplated^that the creditor Aoxdd 
have the right of demanding and enforcing payment in London. 

The preliminary point being settled, the rest is clear. Her 
Majesty^s order in Council has no reference to any debt not pay- 
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able in Ceylon all which remains governed by the antecedent law. ,*^^o. 

This Bond being expressed in terms of British money and payable J«ly»^12; 

in England is therefore payable in gold, and not in silver rupees 

at the rate of 2 shillings (" i e ^V of a gold Sovereign ) to a rupee, 

If the debtor pays it here, he must pay the local amount value of 

£ 2,500 sterling (gold) or whatever else the amount figures of the 

debt may be. The debtor must pay the costs of the special case. 

On appeal, Ferdinands D. Q. A, appeared for appelbints (with 
Layard) and Grenier for respondent." The follo'wing authorities 
were cited in the arguinent : 3 Burge 774, 1 Pothier on OhUg, 856) 
Johnson r. Blandy 2 Burr. 1084, Melan x\ The Duke de Fitzjames, 
1 Bos. and Pul. 141, D. C. Colombo 63,444 {Dobree r. Ifayley, 
Story's Conflict 0/ Laics, 280, 299, 2 Burge 860,868. 

Cur. adv. vtitt 
The Supreme Court held as follows : — 

Set aside, and it is decreed that the principal amount, or 66 
much of it as is still diie and unpaid on the plaintiffs bond of 
5th January 1870 be paid in Ceylon currency of Rupees Ten for 
the pound sterling ; and the interest, or so much of it as is still due, 
be paid in British currency or its equivalent in local money. 
Parties will bear their own costs in both Courts. 

The plaintifE is the holder of a mortgage bond of 5th Janiiary 
1870, executed at Colombo for £ .2,500, with interest at 7 per cent 
per annum payable in London. The debtor Mr. WUliam Brodie 
became insolvent, and the appellants in this case are his assignees. 
The questions for consideration is whether the principal and 
interest due on the bond are payable in British or Ceylon currency. 
On a special case submitted by the parties, the learned Judge has 
decided in favour of the creditor. From this judgment the assig- 
iHees have appealed. 

In the absence of any other evidence in the case, we are con- 
fined to the bond itself as to the intention of the parties. As to 
the interest, the bond expressly provides that it should be paid in 
London. With regard to the principal, the bond is not very clear ; 
but in view of the fact that the bond was executed in Ceylon, and 
that a distinction was drawn in the deed between principal and 
interest as to the place of payment, we think that the place of pay- 
ment must be taken to be Ceylon, and the principal ^ould there- 
fore be paid in Ceylon currency. 

Set aside. 
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1_ Present: — ^Dias, J. 

D. C. Galle, 39276. 

The Supre^ne Court held as follows : — 

Prescription. ^^ aside, and the plaintifE is nonsuited with costs. 

It appears that the plaintifE, the defendant, and one Thomis 
owed money on a bond of 12th Januaiy, 1866. The plaintifE, 
having paid the whole amount on the 9th October 1869, now sues 
the defendant for his one-third of the debt. The defendant has 
pleaded prescription, and the District Judge over-ruled the plea 
and gave judgment for plaintiff, and hence this appeal. 

The libel was filed on the 4th Pebruaiy 187G, and the pay- 
ment was made by the plaintiff on the 9th October 1869, (when 
the cause of action had accrued,) so that at the date of tht action 
more than three years had elapsed, and under the 5th clause of the 
Ordinance No. 8 of 1834, the plaintiff's claim is barred. 1 Lorenz 
p. 254, and 3 Lorenz p. 65. 



D. C. Kalutara, 80,167. 

VanLangenherg for appellant. 

The Supreme Court held as follows : — » 

Divorce for This is an action by a husband against a wife, for divoft!# 

malicious ^ vinculo, on the ground of malicious desertion and adultery. Th« 
desertion, n^^riage is admitted, but 'defendant, in her answer, trarerMcl 
the desertion and the adultery. 

The adultery is not proved but the husband's evidence, if 
believed, proves the malicious desertion, and it in tinoontradicted 
by any evidence for the defendant. 

The judgment of the District Judge, deci'eeing a dirofO* with 

toflts against defendant is affirmed. 

Costs of Defendant's Proctor should have known better than to sign * 

Proctor in Petition of Appeal containing allegations which might hare houxk 

appeal. proved in the Court below, but which are supported by no •vidwios 

whatever, and is he disallowed all appeal costs in oonaiqiMMt. 



D. C. Batticaloa, 15,238. 

The case of the plaintiff, who has a Mohamcdan widow at the 
time of the institution of the suit, was dismissed with costs on the 
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22nd June 1868. Six years afterwards, defendant moved for 1877 

writs against the person of the plaintifE, who was now married and July, 17. 

Tmd«r ooYerture, for costs. . ./T 

' A Mohame- 

Tbe learned District Judge allowed writs to issue. dan wife is 

On appeal (Gr^jmVr for appellant, Ferdinands D, Q. A. for notUableto 
respondent), D. C. Batticaloa 4086, 29th April 1839, was cited. Jj^ deb/ 
The Supreme Ck)urt held as follows : — 

Set aside. The plaintifE is a married Mohamedan woman who 
appeals against an order of the learned District Judge, allowing 
writs against her person to issue. 

There is nothing in the Mohamedan Code of laws opposed to 
the nile of Koman Dutch law, that a woman under ooverture is not 
liable to arrest for civil debt : and following that rule of the com- 
Oion law of the colony, the order of the 7 th November 1876 is set 
aside, and the plaintiff is declared free from arrest for civil debt, so 
long as she remains under coverture. 



Jnly, 24th, 
Present: — Dias, J. 

P. C.Jaffna, 13,318. 

Defendant was charged with a breach of cc. 2 and 8 of the Finding 
Regulation No. 15 of 1828, in that she did find and take a jewel, unowned 
called earaitu attial belonging to the complainant, and failed to ^^*^^%t"* it' 
brinir the same forthwith to the Police Vidahn of the place or to ^' looa 
the nearest Magistrate 

The Police Magistrate found the accused guilty and sentenced 
her to one month's imprisonment at hard labour. 

On appeal, Grenier for appellant cited P. C. Kandy 5107, * 
November 28, 1876, and Ferdinands D, Q. A, admitted that the 
sentence was severe. 

Dias, J. set aside the sentence of imprisonment and fined the 
defendant five cents. 

* The following is the jadgment referred to : — 

Appellant has been convicted on a charge under the Proclamation of 
25th October 1823 which required the finder of property to bring the same 
to the Headman of the village or division on pain of being punished *^ by 
fine or impriBonment either with or without being employed at hard 
labor, at the discretion, and according to the powers, of tne Agent before 
whom such conviction shall take place." 

l^iis Proclamation is not in the revised Kdition of the Legislative 
Enactments of Ceylon, although it has never been expressly repealed. 
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t877 P. C. Colombo, 6,914. 

•'"^yj^^- Plaint :-That the 1, 2, S, 4, 5, 6 and 7th dcfendante .«. 

Frocediue on the 7th day of June 1877 found gaming, plajing or betting 

a^ to a join- with cards at a game of chance at Cheku Street, in a house kept or 

der of several used for the purpose of common or promiscuous gaming, in breach 

o^?°ce8 in of aec. 4, cl. 4 of Ordinance No. 4 of 1841. Also that the 7th, 

different defendant did keep, hold or use or occupy the said house for the 
same nlaint P^^"T^^ ^^ common or promiscuous gaming, playing or betting in 
* breach of cl. 19 of Ordinance No. 4 of 1841. 

Against a conviction under both counts, the defendants 
appealed. 

Eamanathan for ai^pellants : The proceedings ought to be 
quashed. The plaint contains two counts, iinder the first of* 
which the maximum punishment is a fine of two pounds, while 
under the second the maximum punishment is imprisonment at hard 
labour for six months and a fine of £ 5. The punishments being 
different, the offences themselves are different. Under the English 
Law, a joinder of several offences in different counts in the same 
indictment is not allowable, for the reason that it would puzzle, 
and prejudice the defence of, the accused. If such an indictment 

The reason probably in that it was omitted by mibtake from its proper 
place in the Edition of 1853. 

It appears inserted iu the fly-leaf of the 2nd volume of that Edition. 
If the 4th clause of the Ordinance 6 of 18G7 were still in operation, there 
could be no question but that no conviction can Htand under the Proclama-. 
tion, for that clause provides that the coi)ie8 of Kevised Edition should in all 
Courts an(l upon all occasions be taken to Ix? (i e, we presume to include) 
the only lawful enactments in force of the period included ; but this clause 
was repealed by the Ordinance 7 of 1872, which enacts that the copies of 
the reWsed edition arc to be taken us prinm faciv '• evidence that they con- 
tain the only Proclamations, Regulations Ordinances and diarters in force." 

WTiat are we to understand by the copies of the Revibed Edition being^rtma 
fads evidence of the state of the Law of thiH country ? And how are we to 
apply such a provision to a criminal charge under a Proclaaiation not in the 
Bevlsed Edition ' We raunt deal with this expression in the Ordinance 1872 
as best we can. We find that the Proclamation has not been repealed, and 
therefore is still Law, but we cannot in justice impose more than a nominal pe- 
nalty for a comiction under it, considering that the Re^^8cd Edition issued 
under the authority of (Jovernment is to be regarded at having encouraged the 
public to suppose that the Proclamation in question was repealed. 

There remains the question, whether the Police Comt had jurisdiction 
to try the charge. We are clearly of opinion that it had. The Ordinance of 
1.833 in effect quoad lioc substituted the District Judge for the Agent. It la 
true that the Ordinance 11 of 1834, which created the Police Courts, did not 
iKJstow on the Police Courts jurisdiction to try casen under the l^roclamatiout. 
l^ecausc the amount of puuit^ment awardable being punishment according to 
the pov.'crs of the District Judge, took such cases out of the Police Court juris-, 
diction, but the 99 clause of Oi'dinance 11 of 186S gives the Police Court 
jurisdiction in the caf^e. 

lire conviction is affirmed. but the fine iy reduced to a fine of one cent. 
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vere presentel to the Court, the proper course would be to cjill upon 1877 
the prosecutor to elect, in failure of which the proceedings would Jwly» 24< 
be liable to be quashed. Young v R, & T. R. 106, R, v Kingston^ 
8 East 41. In the present case, the defendants have been much 
prejudiced. They wore taken up by the Police on the evening of 
the 17 th June and released on bail late at night an the same day, 
and on the following morning the plaint was filed and the case 
heard then and there, ending in a conviction. The unseemly haste 
with which the prosecution has been conducted is an additional 
prejudice which the defendants have suffered in their defence. 
The Court should not therefore hesitate, under the cases cited, to 
exercise its discretion and quash the proceedings. The local deci- 
sions on the subject are at one with the English Law, P. C, Bala- 
pitimodera 43,012, Grenier, 1872, p. 16, and P. C. Negombo 6,830, 
2 Beling p. 79. Moreover, with regard to the first county 
under which each of the six defendants ia fined Rs. 10, the offence 
being single, the punishment is also single, Rex v. Clark, 2 Cowp* 
612. Gambling is a single offence. Can one man gamble by 
himself ? Two or more persons must join together in committing 
a single act of gambling. The punishment for gambling must also, 
be single. Vandersiraatm 1S70, p. 40. 

Cin\ adv. v\dt. 

The judgment of the Supreme Court was this day delivered 
as follows : — 

It was urged for the first six defendants that the offence being 
single, the fine should also be single. We differ from this view, 
and think the Magistrate was right in fining the defendants Rs. 10 
each. As regards the 7th defendant, it was urged that the plaint 
was bad, in that it contained two distinct charges under two dis- 
tinct clauses of the Ordinance. We think thia objection equally 
untenable. There is nothing in our law or practice which requires 
that the plaint should only contain one charge. There may bo 
cases in which it will be inconvenient to charge two distinct offen- 
ces in one plaint, but thla is not one of those cases. The evidence 
in this case is more or less applicable to both charges, and the 
defendants could not have been in any way prejudiced by the two 
charges being included in the same plaint. 



P. C. Tangalla, 41,838. 

Plaint : — That defendant hfts committed a breach of the Ordi- The buria) 
nance No. 15 of 1862, cl. 1 sec. 7, inasmuch as much as by burying, of a corpse 
on the 29th May 1877, a corpse close to the borders of Ennapitiya in the vici- 
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1377 tank, the defendant caused to drain into the aaid tank noiflome and 
July, 24. offensive matter, and otherwise did a thing whereby the water ot 
— the said tank is fouled or oorrupted, or likely to be fouled pr 

corrupted, 

nity of a It appeared in evidence that the defendant had been requested 

tank, so that by his father, just before he died, to bury his body in a certain part 

the tank of the defendant's private land ; that the grave was accordingly dug 

^^^ . *^.^"^y and, notwithstanding the protest of the complainant, a Police 

iMi'^corniDted '^^K®*^^ ^^® corpse was buried in the place indicated, about 

is a nuisance' ^^ J&i^ fi'om the edge of the water, at a depth of about 5 feet, 

under Or- ' ^ that the corpse lay under the level of the water ; and it appeared 

dinance also that the defendant had built a wall, 5| feet in length, in front 

No. 15 of of the grave, i. e. between the grave and the tank. The complainant 

1862. ivas not aware of the existence of any public burialgroundat Tangalla, 

nor was he able to say that the water of the tank had been actually 

polluted. The 2nd witness, Bastian, had seen other corpses buried 

along the northern bund of the tank, and stated that the people o£ 

Tangalla did not use for drinking purpoees the water of the tank, 

but of the wells sunk in that tank. The 8rd witness, the Aracci 

of the town, among other things deposed as follows : " The water 

of the Ennapitya tank is largely used for drinking and cookix^ 

purposes In former years, the water of the taidL used to ex* 

tend beyond the grave. I remember the burial of some bodies on 
the bund of the tank. Though bodies were so buried, the water 
was used to be drunk as now, I do not know of any harm that cau 
be ascribed to the use of that water. As the tank is filled from 
the high ground around, there is always a chance of dirt &c. being 
carried into it. People sometimes wash mats and dirty things in 
the tank &c" 

The 4th and the last witness was Mr. Spittel, a BubHwmwtant 
colonial surgeon, who swore as follows : — 

Cholera has been bad lately at Tangalla, and therefore it 
has been necessary to be more than ordinanly particular about the 
sanitation of the place. About the time of the burial in ques- 
tion, cholera was at its height. I have inspected the grave. It is 
on the bund of the Ennapitiya tank, about 12 yards from it. I 
should think the natural surface of the ground will be about three 
feet above the surface of the water, so that if the grave be 5 feet 
deep, it must be below the surface of the water. The body 
cannot under any circumstances be much above the level of the 
surface of the water. I think that, considering the nature of the 
ground between the grave and the tank, there is great danger 
of the water of the tank being comipted by the decomposing body. 
I can say with confidence that, considering the law3 of the capillary 
attraction of earth, the ground between the grave ajid the 
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tank must be permeated with the water of the tank. This water 1^77 
coming in contact with the noxious liquids exuding from the body July, 24* 
under decomposition must, by the laws of the mixing of liquids, — 

first become impregnated thereby, and so conduct the corrupt 
matter into the tank, for it is a well known fact that when one 
liquid comes in direct contact with another the two liquids become 
mingled throughout every where in equal degree-^provided they 
be of unequal density. The juices from a decomposing body 
would necessarily be of a difEerent density from water. 

The learned Police Magistrate ( King ) held that the wall 
between the corpse and the tank afforded no protection against 
the permeability of obnoxious gases and fluids, and " that the water 
of the tank is most probably already, but must at all events sooner 
or later, become fouled or corrupted. It is not necessary I think to 
prove that the water is, or must be already, corrupted, or that all 
the various steps from the act to the accomplished nuisance are, or 
have been, revealable to the senses. The doing of anything which 
shall at any future time produce, or be fairly argued to produce, 
the corruption of the water, however many and unseen the various 
steps ( so long as an offensive result may be fairly apprehended ), 
may be, is necessarily to my mind, on offence, in the intention of 
the clause of the Ordinance under consideration". The Magistrate 
accordingly found the defendant guilty, and besides sentencing 
him to a fine of Rs. 50, required him ( under cl. 11 of Ordinance 
No. 15 of 1862 ) to abate the nuisance within 8 days from this 
day of judgment. 

G renter for appellant ( with him Layard ) : Until the water 
of the tank was actually corrupted, no nuisance would lie. The 
words of the Ordinance must be strictly construed. As regards 
the order of the Magistrate, directing an abatement of the nuisance, 
that could not be done in this case, as the plaint did not state the 
nuisance to be a " continuing*' one. Rex v Stead, 8 T. B. 142, 
1 Bussel on Crimes p 454. 

Ferdinands D. Q. A* contra : The court will supply the 
omission in a case of this kind. It involved a remedial measure, 
and the words of such statutes may be enlarged and extended, 
Dwarria p. 698, 718. The 7th section of the Ordinance 15, of 
1862 contains the words " causing or suffering to run any unwhole- 
some or offensive liquid, or doing any thing whereby any such 
water shall be in any degree fouled or corrupted," which words 
amply cover the finding of the Magistrate. 

Grenier replied. 

The Supreme Court affirmed the judgment of the Court below. 



. 1^"7 D. €. Kurunegala, 3,704. 
•July, 24. 

— Grenier for appellant, VanLangenherg for respondent. 

The following judgment of the Supreme Court sufficiently 

A mort- explains the facts of the case : — 

gagee, put m Affirmed. The question involved in this case is one of some 

possession importance, and the Supreme Court thinks that the conclusion 

interest can- *^^^®<i ** ^7 *^® learned Judg^ is a correct one. On the 22nd 

'not be eject- November 1867, the plaintiff granted a mortgage bond to defendant 

ed on the for Es. 82, with right of possession of the mortgaged field in lieu of 

ground of the interest. The plaintiff alleging that the defendant had refused to 

mortgager receive the money when duly tendered, brings it into Court, and 

faavmg ten- prays for ejectment and possession. 

t d "^^^ defendant denies the tender, and pleads that he is entitled 

t)n the mort- ^ *^® ^^^^ which was then growing on the land, 
gage, with- ^^® question upon which the parties went to trial were, first, 

out his ten- whether there was any tender at all ; and secondly, if there was 
dering at the any, whether it was made before or after the defendant had culti- 
same time the vated the field. On both issues the learned Judge found for the 
value of the defendant, 
crop then ^[^ think that on a bond like the one in* question, the debtor 

the land ^® ^^ right to tender the principal and demand restoration of thd 
field, after it has been cultivated by the creditor, without at the 
same time tendering so much as would be equivalent to the fair net 
value of the then growing crop. To hold otherwise would be to 
enable the debtor to deprive the creditor of his honest labour and 
expense incurred at a time when he had a right to do so. 

Afumedk 



t). C. Kurunegala, 20,186. 

A seizure One Abdul Cadir, being indebted on his bond dated 28th June 

and sale by 1875, signed judgment in case No. 3,335 in favour of plaintiff on 

the Govern- ^tie 25th November 1875. Writs of execution issued, and the land 

S*^a kmf *for ^^^^g^^^ under the bond was seized by the Fiscal on the 21st 

water rate J*^^*^ 1876, but previous to this seizure, the land in question 

under the' ^^ been seized (6th December 1875) by the Government Agent, 

Paddy Culti- under clause 35 of the Paddy Cultivation Ordinance (21 of 1867,) 

vation Ordi- and sold (30th December 1875 ) to the defendant in the present 

nanceof 1867, case. The certificate of such sale, however, was granted to him by 

confers an ^h^ Government Agent only on the 16th June 1876. 
absolute title ° •^ 

onthepurcha- The learned District Judge dismissed plaintiff's case, finding 

ser though be- a superior title in defendant. 
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' On appeal {Ferdinands D. Q. A. for plaintifiE and appellant, 1877 

^Grenier for respondent ), tbe Sapreme Court held as follows :— ^^7% ^ 

It was contended for the plaintiff that the defendant's right ^ ^ 

to hold the land ** free from aU incumbrance" occnred only from _^^^^ ^f ^^ 

the date of tbe certificate, which being after the date of fleisure certificate of 

Under Uie pluntifPs writ, could not operate against hb right by such sale, the 

his seizure. We cannot agree to this view of ^e case. We think land in ques- 

the certificate is metely evidence of the sale, and, when granted baa tion has been 

iref erence back to the date of the sale. Even supposing the cer- ,"^^^^F^ 

%ificate to operate from its date, we think it wiU have the effect of ^7^ ^^ 
.,.*!_ • I. j.v^ j^ J s. -underaTaud 

"Over-nding the previous seizure bj the defendant. Wmnent. 



I>. C KegaUe, 821^4 

Orenier for appellant VanLangtnherg for respondent. 

The f oUo^ng judgment of the Supreme Court sets out the A deed of 
iacts of the case :— f^ ^. 

In this case the plaintiff seeks to set aside a deed granted hy voluntarily 
)mn to his son, the d^endaut, on the ground of want of considera- and without 
tion. He alleges that the deed Was granted to the defendant to pressure, 
enable him to deposit it in iSke Kadidberi as security. The deed cannot he set 
%hich is set out in the libel appears to be not the deed which the ^^"^ "^l 
plaintiff seeks to set aside, and the learned Judge has forwarded to ^mi^era- 
%jtM a deed bearing aa entirely different data It does not seem to ^^q, 
hare been put in evidence, or produced at idie trial, and when the _ . 
District Judge set aside the deed by plaintiff in favour of the j?^^^^^ 
defendant, the deed which he has forwarded to us does not appear P'^^^^'^^'^*^** 
to have been before him% Under these circumstances, we imould 
liaTe set adde the proceedings on the ground of irregularity, but 
assuming the District Judge had set aside the right deed, we ^ink 
him to be wrong, as it is not competent to plaintiff to pray that 
his own deed (granted volmitarify and without any pressure) should 
be set aside on t& ground of want of consideration. The learned Judge 
was also wrong in setting aside the deed of the intervenient, who is 
a bona fide purchaser for value from the defendant, who sold to 

on the strength of his bill of sale from the plidntiff . 



Set aside, and the plaintiff non-suited with costs, including 
the costs of the intervenient. 
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1877 
July, 27. 



Jul}/ 27th. 
Present : — Clarknce, J. 



P. C. Colombo, 7,043. 



Timber Ordi- plaint :— Tliat defendant did, on the night of the 24th, June 

nance. De- 1377 at Sarawatta, remove a cart load of sawn timber containing 
• ^la'^^t^ ^^^ pieces, without obtaining a proper permit for the aame, in 
'^ breach of cl. 8 of the Ordinance No. 24 of 1848. 

On appeal against a conviction, Orenier appeared for appellant. 

The Supreme Court quashed the proceedings in these terms: — 

The information is laid imder the 8th clause of the Ordinance 
No. 24 of 1848, by virtue of which clause it is an offence if any 
person, without such a permit as therein mentioned, shall remove 
from his own land, or from the land of any other private party, 
any timber felled thereon. The infortnation in this case is defec- 
tive, in that it simply charges defendant with removing timber, 
without specifying that it was felled on the land from which it was 
removed, or from what land it was removed ; and this defect is not 
in any wise cured by the evidence. 



Charges in 
the alterna- 
tive not 
allowable. 

Weights and 

measures 

Ordinance of 

1876. 



P. C. Colombo, 7,210. 

The Supremo Court held as follows : — 

The information in this case was improperly framed, the infor- 
mant having by an error ( which is of almost universal occurrence 
in informations laid under enactments couched in an alternative 
form ) charged defendant with using a measure representing a 
gallon not being in conformity with the standard, or not stamped 
as required by the Ordinance. Ti i^ in effect is a charge that 
defendant either committed ( jf^ t '' ?ice or that he committed 
another. Defendant might have Lcuu charged with either of these 
offences, or with both, but the informant was not entitled to lay 
his information in an alternative form. No objection, however, 
on this point was taken before plea, and the substantial rights of 
the defendant have clearly not been prejudiced by the error. 

The evidence is sufficient to sustain the conviction on the first 
half of the information, on which the Police Magistrate has con- 
victed the defendant, except that there is nothing to show that the 
Ordinance has been proclaimed as mentioned in clause 16. 

The conviction is, therefore, sot aside, and the case remanded 
for inquiry upon that point, the onus being upon informant of 
showing that the Ordinance has been brought into operation by 
proclamation* 
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July 31st. 1877 

Present: — Dias, J. ZL 

P. C. Jaffna, 3,042. 

Plaint : That the defendant, being a servant in the employ of One who is 
the Government rest house keeper, Jaffna, was on the 4th day of employed at 
July 1877 guilty of gross neglect of duty in failing to take proper . irregular 
care of the property of Capt. Berdun, then residing in the said rest ?^^ 
house, in breach of cl. 11 of Ordinance No. 11 of 1865. ci^not^ 

The Captain proved that he expressly asked the accused to convicted as 
take care of the box, " as there was much money (over Rs. 6,000) a " servant*', 
in it." The box in question was found to have been attempted to under cl. 11 
be forced open. And the rest-house keeper swore, among other of the Labor 
things, as follows :— Ordinance. 

'^ Accused is engaged in the rest-house as a cook. He is paid 
daily. He is sent for and cooks when any visitors come to the 
rest-house. He is permanently employed. He has been employed 
aa cook from time to time during the last three months. On this 
occasion he was sent for yesterday afternoon. He is paid at so 
much a day. When I am out and travellers are staying in the 
rest-house, the man engaged as cook must look after the place. It 
was the accused's duty to ^^-^ k af^ or the rest-house yesterday, when 
I was out*'. 

The learned P. M. found the accused guilty in these terms : — 

I think accused is undoubtedly a ^* servant" under the meaning 
of the Ordinance, although only engaged at irregular periods and 
for daily wages. The interpretation clause, while mentioning 
<< menials, domestic servants, and other like servants", does not 
make any exception in favour of persons engaged daily or at irre- 
gular periods. It seenis to mo that accused must be considered 
under an engagement, until he gives notice to his employer that 
the engagement has terminated. Accused did not do so. He even 
explicitly accepted the charge given him by Captain Berdun. 

On appeal against this finding, there was no appearance of 
counsel, and his lordship acquitted the defendant, on the ground 
that the 11th cl. of the Ordinance in question was inapplicable to 
the case. 



August 7th, 
Present : — Dias, J. 
P. C. Colombo, 7804. 

Plaint : — That defendant did on the 29th June 1877 at ^ falge accu- 
Colombo, wilfully and maliciously give false information to W. sation, ad- 



I87T Penny Esq., J. P. Colombo, with intent to support a false cBargo^ 

Axignstf 7. of theft, to the eiSect <^ that the defendant [ the present complain^ 

. 7~ , '< ment ] did on the 26th June 1877 at Kochchikadde, during hia* 

on infonna-^ " f *^® present defendants* ] absence from home, go up to his wife- 

tion, is not " Rft^ai BSid falsely ask and obteun with complainants? ( meaning 

pnmshable '^present defendant's) compliments, the articles enumerated ia 

voder d. 166 '' the annexed schedule and had absooi?ded herseH,'' in breach of 

•f Ordinance cL 16& of Ordinance, No. 11 of 1868. 

^^ifiA^ ^^ ^ ^^^ *^* ^' ^^' ^^ present defendanti as complaiiMUif, 

^^^^ stated that he knew nothing personally of the theft iit question, but 
that hia affidavit (as quoted above in part) was affirmed to> on the 
information of his wife. 

The Police- Magintrate, fomid the aocosed guilty and sen- 
tenced him to 8 months' imprisonment and K& 50 fine. But the 
Supreme Court set aside the judgment and acquitted the defendant 
in these terms :< — 

It appears from the connected J. P. case No. 484 in which the 
present defendant was examined, that he charged the complainant 
in this case on information receive fnxn his wife, who supports 
that statement. Under these circumstancesi the defendant is nut 
liable under the 166th clause of Ordinance No. 11 of 1868^ 



P. C. Puttalam, 8J1SI 

Oa a charge of ^ling timber on crown land, without license, 
Tmiber Ordi- in breach of d. 5 of Ordinance No. 24 of 1848, the defendants- 
nance. i^^^ claim to theiand and led some evidence f but when it trana- 
pired in the case for the complainant, that the trees WBre fifty year» 
old, the learned Police Magistrate held the land to be crown land, 
but acquitted the def endants^ as they appeared to have acted bona 
fide ia the matter. 

On appeal) the Supreme Court setaade the judgment and 
sent the case back for further hearing. <' The fact of the defendanta* 
laving acted bona fide is not of itself sufficient to exonerate them 
horn, liability. They are bound ti shew a prima faeie title in 
tkemselves or thoee through whom they claim, and the case is sent 
back to enable them to do so if they can. 



P. C. Matara, 78621. 

(jramblin|' The offence of gambling laid" in this case, under sec. 4 of cL 

and jrescnp- ^ of Ordinance No. 4 of 1841, was alleged to have occurred on the 
*"^^- 6th of April. The plaint bore date the 2eth June. 



2S0 

TLe learned Police Magistrate oyer-mled the objection tHat 1877 
the offence was prescribed under sec. 22 of the Yagrants' Ordinance, August, T. 
and found the accused guiltj, stating the following circumstances 
as the veason why he thought the case was not prescribed. 

It appeared the defendants were charged with 8d others on 
the day following the day of the offence (April, 6th), in case No. 
78207, which came on for trial on the 26th June last. It being 
objected on that day that so many defendants could not be tried 
together, the Police Magistrate oidered the complainant to prose- 
eute only nine persona on the original plaint, with leave to insti- 
tute fresh plaints against the remaining defendants. The plaint in 
the present case was one of these, and it was instituted, as aboYe 
slated, on the 26th of June. 

On appeal the Supreme Court acquitted the defendants, observ- 
ing (without more) that the charge was prescribed* 



P. C. Panwila, 16058. 

The Supreme Court held as follows : — 

Defendant's cart waa conveying a substance which falls under Liability of 
the description of rape-seed poonac. Defendant contends that this carts convey- 
stuff is exempt from toll because it was used exclusively for in(|^ rape-seed 
manure. The 4th clause of the Ordinance No. 14 of 1867 exempts poonac to 
from toll carts carrying manure only, but the clause goes further P^^ ^^ 
and excepts from that exemption poonac and some other sub- 
stances. The Ordinance No. 7 of 1875 was passed to enable the 
€k>v«*nment to take out of this exception substances used for 
manure, and there ia no doubt but that if this rape-seed poonac 
is, as it seems to be, a substance used for manure, the Government 
ought, by a Proclamation under- the Ordinance of 1875, exempt it 
from toll. But, as the Government do not appear to have dono 
so, it is now liable to toll, and consequently tiiis conviction was 
right. 

AJirmed. 



P. C. Kandy, 7636. 

Plaint : — " That the above mentioned defendant, being a pro* Carriage 
prietor of a carriage, or having the charge or care thereof, did, on Ordinance of 
the 8rd day of June 1877, demand for the hire of such carriage 1^^^; ^d 
more than the proper sum allowed by regulations made in ooofor- ^^°^{^^P^ 
x.^'*v with the section 14 of Ordinance No. 17 of 187a." bye-law. 
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1877 The facts of the case appear in the following judgment of the 

August, 7. Supreme Court : — 

The defendant is charged with demanding for carriage hire 
more than the proper sum allowed by a regulation made under the 
5th subsection of the 14th clause of the Ordinance No. 17 of 1873. 
The regulation referred to in the plaint is a bye-law of the Munici- 
pality of Kandy, which provides for the management of licensed 
carriages within its limits^ and the only clause of the r^ulation 
which is applicable to the case is the 15th clause, which provides 
that the bye-laws shall not be applicable to carriages let to hire 
on special agreement, or engaged at the residence of its owner for 
a day or a longer or shorter period. The &ct8 proved in this case 
are that the complainant, being in want of a carriage to go to the 
levee and the ball at the Pavilion, applied to the defendant (who 
is a carriage hirer) who claimed the sum of Rs. 15 for the use of 
his carriage in the manner required by 'complainant. This being 
a proposal for a special agreement, is not within the operation of 
the bye-law referred to, and the conviction of the defendant waa 
wrong. 



Qaims for ^^ C. Matara, 28,789. ^ 

r ™rv ?n This was a partition suit, in which a sale was* decreed by con- 

on money in * ' ^ 

deposit in sent, 
comt. '^o ^^® 2^^« defendant's share of the proceeds of such sale, 

several claimants advanced claims. The District Judge marshall- 
ed them as follows : — 

1. That of the 3rd. claimant, who claimed upon a judgment 
duly revived, and obtained against the 2nd defendant, for mn-Ving the 
grave of some person whose name was not in evidence. 

2. That of the 4th claimant, who claimed upon a j udgment duly 
revived, and obtained against the 3rd. defendant on a promissory 
note given inter alia for the funeral expenses of one Jane Abraham. 

3. That of the 1st. defendant, who claimed on a debt bond on 
which no judgment had been obtained. 

4. That of the 2nd. claimant who claimed on a judgment, duly 
in force, obtained on a money claim. 

The 5th. and 6th. claimants were disallowed their claims, as 
the judgments in their favour were superannuated without being 
revived. 

The 1st. defendant, who was also a claimant, and at whose 
instance the respective merits for preference of the several claim- 
ants were disc . , appealed. 



Grtnier appeared fur appellant,\Fer Jma»</# D, Q, A. and Van- 1«77 
Langenberg for the respondents. August, 7» 

The Supreme Court reversed the order as follows : — 

The 1st. defendant claims upon a judgment duly in force, 
obtained on the security bond entered into by the 2nd. defendant 
as executor of the will of one Peter Lambertus Perera Wickreme- 
ratne Ekenaike. 

The 2nd. defendant was executor of the will and guardian of 
the infant wards under the will, and he having been convicted of 
^udulently misappropriating certain of the property to which 
these infant wards were entitled, the present Ist. defendant was 
appointed guardian, and the security bond transferred to him by 
order of the District Ck)urt. The judgment obtained upon the 
bond was for Rs. 2896*50 which appears to have been the ascertain* 
ed amount of 2nd defendant's defalcations. 

The 1st. defendant's claim is entitled to rank first, under those 
circumstances, as a lien on 2nd. defendant's property, and as the 
amount ( Rs. 2896*50*) is larger than the amount of the assets in 
Court in this case, nothing is left for the other creditors. Had 
there been any surplus, the 2nd. 3rd. and 4th. claimants, as judg- 
ment creditors would have been entitled to participate in such sur- 
plus rateably, siibject to the right of the 1st. claimant ( who 
claims on a promissory note, but has no judgment ) also to par- 
ticipate rateably, if he could Kitisfy the District Judge that he 
had a subsisting debt The 8rd and 4th claimants can derive no 
priority whatever from the circumstance of their debts having been 
contracted for funeral expenses of strangers to this matter for 
which second defendant has become responsible to them. 

The order of the District Judge will therefore be set aside, 
and 1st defendent declared entitled to the money in deposit in this 
case to the credit of 2nd. defendant, 1st. defendant to get his 
costs in both courts from the othci^ claimants. 



D. C. Colombo, 66,920. 

The facts of this case are reported in pp. 62-65 of these 
Reports. 

On the record being forwarded to the court below, Mr. Mor- 
gan on behalf of the purchaser of the printing press, moved for an 
order for the refund of the purchase money of the printing press, 
as the Supreme Court had cancelled the Fiscal's sale. Mr. Loos 
opposed on behalf of the judgment creditor who was special mort- 
gagee and at whose instance the property vras sold in execution. 



1877 The leArned District Judge ( Berwick ) ruled aa follows ^.-^ 

August, 7. jyij.^ Loos contends that he is not bound by the judgment ol 

the Supreme Ck>urt, he having been no party to the motion and 
proceedings on which the appeal was founded, and no party in the 
appeal itself. On ref etring to the record I find that this statement 
is correct. The order, appealed against and ajOKrmed but to 
which the Supreme Court added a rider directing the canoeUatioa 
of the sale, was an order of the 21st December 1876 on a motion 
originally made on the 29th Noyember 1876. The motion was argu- 
ed on the 20th December, and the parties to that motion as appears 
by the record, were Mr. Browne and Mr. VanCuylenburg for the 
purchaser and Mt. Grenier instructed by Mr. Ohlmus for the land- 
iorcL It was a contest between the landlord and the purchaser in 
which the judgment creditor had no interest whatever, and of which 
he had no notice. It is therefore quite correct to say that he was 
no party either to the proceedings or to the appeal ; but matters 
followed wliich may have led to an erroneous cancellation on the 
point. As I have said, the matter was argued on the 20th December^ 
Judgment was given on the next day, and on the same day 
and immediately after the judgment^ another motion was taken 
Up, made n^ Mr. Loos for the ' judgment creditor to draw the 
money, which upon his motion on the 22nd of November 
the Court had directed the Fiscal to pay into the Kachcheri to 
abide its further orders. That motion the Court allowed, but upon 
terms of giving security, and there was no appeal upon that orden 
Mr. Loos' client, the judgment creditor, is clearly therefore not 
bound by the proceedings in the appeal court and I think the sale 
is still good as concerns him. 

One way or the other there ate three parties in the case, be*- 
sides the judgment debtor. There is the judgment creditor, who 
has a mortgage of the press and who caused it to be sold on his 
writ; there is the purchaser^ who has got his purchase cancelled by 
the Supreme Court without the knowledge of his vendor ; and there 
is the landlord^ who claims a lien, and which lien both this Court 
and the appellate Court have sustained. 

The purchase', having got the sale cancelled, now claims the 
money in deposit ; the speciid mortgagee in opposition claims the 
money as the proceeds of the sale, urging fairly that he would 
rather have his debt paid thanr merely have the security for it. 
The landlord today makes no claim to the printing press and thus 
embarasses the mortgagee's security. The confusion is very great. 
I think I would do strict law by upholding the sale as far as ocm^ 
o&rnB the mortgage creditor, but I think it will be more becoming 
to the Supreme Court and also save expense to parties in further pro- 
ceedings if I make a provisonal order disallowing the motions of 
both parties, so that the case may again come properly before 



the Supremo Court, and this tim6 at least all parties tvill be before 18Y7 
the Supreme Court who will then make such an order as thej August, 7* 
may think just to all, and so will bind all parties without possi- ,«^ . 
bility of further mis-carriage. It is directed that the present order tjQ^cjht g^^\ 
shall have no effect imtil the judgment debtor has had notice of Fiscal 's sale 
tke Queea^s Advocate's motion and had an opportunity of being a printing 
heard upon it. press, with 

On appeal, Ferdinands, D. Q. A, and Moi^an, 2>. Q. A. ap- notice of tlie 
peared for claimant and appellant, Layard for reHpondent. ^i®" ^j?/^^i 

Citr, adv, indt of the execu^ 

tion debtor 
The Supreme CJourt held as follows, (Dias, J. dissenting) : — liad for rent, 

Set aside, and it is ordered that tlio j augment of this court of ^'L^hase *^ 
the 15th March last, in so far as ii «i (•L.rn" that the sale of the ^^qq to the 
printing press should be cancelled, be recalled, and the execution- Fiscal and 
creditor declared entitled to the purchaso money. Parties will demanded 
pay their own costs in appeal. delivery of 

the press, 

Opinion of the CJiief Justice and Junior Puisne Justice. J*'^" ^"® 

bupreme 
Under the execution cretlitor'a writ in this case, the Fiscal Court on 

seized and put to auction a printing press, the execution debtor's appeal, up- 

property. The presa was standing in a house rented by the debtor, holding the 

and the landlord of the house, as found in the former judgment of ^^®° ^^ ^^® 

this Court, upon an appeal to which he and the purchaser were ij° S'ti! 

parties, saved his lien. The purchaser of the press acquired the ^if '^f ^.u ^ 

debtor's interest in the press, that is, he acquired it subject to the pregg ^o be 

landlords* lien* cancelled and 

In March last, this case came in appeal before this court the purchase 
upon an appeal to which only the purchaser and the landlord were money to be 
parties, and ( as between those parties ) this court held that the refunded by 
landlord had saved his lien. There appears, however, to have been ^^® Fiscal, 
some misapprehension upon the decision of this appeal, and the ^^^ wnero 
learned Judges who were then sitting in appeal were evidently under ^has^ in 
the impression that the execution creditor was a party to the pursuance 
appeal : under those circumstances an order was made that the sale of such order 
should be cancelled. moved in the 

The case now comes before the court upon an application to court below 
the District Court for his purchase money, which the execution for the re- 
creditor had in his hands, subject to security to refund, if required so ™^^ ^ "*® 
to do : and upon this occasion, not only the purchaser and the land- ^^ f^ . 
lord, but also the execution debtor appear. The execution credi- ^^^g opposed 
tor now contends that the order of this coui-t cancelling the sale by the exe- 
doee not bind him, having been made behind his back, and insists, cution cre- 
that he has a legal right to the purchase money. There has been ditor on tlie 
•some intricacy in the proceedings concerning this sale, and the ground of 
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1877 several motions made, to some of which some onlj of the persons con» 

August, 7. cemed were made parties ; and the learned Judges, who decided the 

T" . appeal in March last, evidently supposed that, upon the motion then 

bemg ^of Qfe them, the execution creditor was represented, since the appeal 

the proved- J^^S^^^^ directs that the execution creditor should bear hia own 

ings in ap- costs. 

peal, hM It now appears that the execution creditor was not before the 

(Dias, J . Court when that appeal order was made, and consequently he is 
?hftt 'the ®^^*i'l®^ ^ object to its being enforced against him ; we cannot accede 
opposition ^ *^® purchaser's argument, that the creditor is to be considered 
was good on &s having notice because of his Proctor being in Court when the 
the ground motion ( from which the original appeal arose ) was being argued, 
put forward, and especially as the order of the Supreme Court went beyond the 
and that ac- motion on which the appeal was taken. The question now comes 
cordmgly so i,efore us in the presence of all parties, and the execution creditor 
'f '^^ er de- ^ ^^^ ^^ stand upon the sale. We think he is entitled to have it 
cree of the ^P^^^^- The purchaser could take no more than his debtor's 
Supreme interest, and the evidence shews him to have bought in the face of 
Court as can- the landlord's claim. Under these circumstances we think that 
celled the the order of the Supreme court of the 15th March last, in so far as 
sale should jt declared that the sale of the press should be cancelled, should be 
be recalled, recalled, and the execution creditor be declared entitled to the pur- 
*ution cre^- ^^ '^^ money ; parties paying their own costs in appeal. 

titled^to the Opinion of the Senior Puisne Justice. 

purchase I am sorry to be obliged to differ from my brother Judges in 

money. this matter. I think the order of this court of the 15th March last 
was a strictly legal and, under the circumstances, a very equitable 
order. By that order this court has set aside the sale of the print- 
ing press and declared the purchaser entitled to be refunded the 
purchase money which was then in the Fiscal's hands. If the order 
now appealed from were to be upheld, we should be allowing the 
District Judge to set aside an order of this court upon the appli- 
cation or objection of a party to the record. Such a proceeding, 
I think, is open to much practical inconvenience, as it will create 
a great deal of uncertainty as to the authority of the order of this 
court. According to the procedure of our courts, a variety ol 
persons independently of the plaintiff and defendant become 
parties to a suit in the course of its progress, sttch as intervenienta 
(very often of different sets ) co-defendants, claimants in execution, 
and so forth, and if any one of these parties were allowed to repu- 
diate the orders of this court on the gi*ound of want of notice or 
other excuse, they effectually prevent any one of such orders being 
carried out. The objecting party in this case is the plaintiff on the 
record and I think we should not uphold his objection of want of 
notice, at least of the last appeal, and, if he did not appear before 
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tliis court when that appeal was argued^ it was his own fault, and he 1877 
ought not to be allowed to go to the DiBtrict CJourt and object to August, 7. 
the order of this court being carried out. If he were prevented 
from appearing before this court either from want of notice or 
other sufficient cause, he should haye applied to us to give him an 
opportunity of being heard with a view to a re-consideration of 
our order, but to allow him to go to the District Court and object 
to our order being carried out would be subversive of all authority 
in our proceedings. It is ui^ged that the plaintifE had no notice of 
the proceedings of the District Court of the 18th February last 
from which the last appeal was taken, but it appears that, though 
he had no formal notice, his Proctor was present in court when 
the matter was argued, and that a motion of his to draw the money 
which was submitted to the Judge on the same day was only 
allowed conditionally, evidently with a view to give the purchaser 
an opportunity to appeal from the order of the court of the pre- 
vious day disaJlowing his application for the printing press. Under 
these circumstances I think it cannot be fairly urged for the 
plaintifE that he had no notice in fact of the proceedmgs on the 
purchaser's application, the order thereon, and the appeal there- 
from; and to fldlow him now to avail himself of the mere technical 
objection of want of formal notice would be quite inequitable. In 
view of the forgoing, the last order of the Supreme Court appears 
to me to be the fairest and most equitable to all parties. That 
order has set aside the sale, and restored the pturchase-money to 
the purchaser, but to order now that the purchase-money, ^should 
be paid to the plaintifE, is to deprive the purchaser of his 
money without giving him its equivalent ; for all that appears, the 
printing press may not be worth more than the amount of the land- 
lord's clium. These are my views of the case, but as the majority 
of the coiurt is of a difEerent opinion, the order as above recorded 
is made. 



D. C. Kalutara, No. tMH • 

Information : — Jayewardene Wickremeratne Mahavidhane- ^t a t 

lagey Anthony Simon of Paiyagala in the District of Kalutara 2$ of ^Ordi- 

complains that Abraham Fernando of Beruwala, being a Notary nance 2 of 

Public, did unlawfully and in breach of the rules and regulations, 1877 no 

contained in the sub-sections 7, P, 10, and 18 of clause 26 of higher fine 
Ordinance 2 of 1877, fail and neglect to insert the day, month and than Rs. 200 

year, and place of execution, and place of acknowledgment, and ^^^'^ ^ ^' 

names and residences^ of the attesting witnesses in the following P<»^- 
deeds and documents executed by him, and that he failed and neg- 
lected to duly attest the following deeds and documents by him 
to wit : 



1877 I. A debt bond for Rs. 1,000 by Franciska Silra 

Aug. 14- Tanapathj in favor of Fiuseppu Siman. 

2. A deed of agi-eement between Euseppu Sinian and Maha- 
uaarakkelegey Isohamy and two others for Ks. 4,00(h 

3. A bill of sale by Mahamarakkelegey Moses Percra and 
another to Euseppu Siman for Ks. 1,000. 

4. A debt bond for Rs. 500 by Mahamarakkelegey Moses 
Perera to Euseppu Siman ; 

And that he also permitted and suffered certain party or 
parties and witnesses to sign their names and make their marks in 
certain blank sheets of paper intended to be- afterwards used a« 
deeds and instruments before the whole of such deeds and instru- 
ments had been "written or engrossed thereon, and that he also 
failed and neglected, in breach of the 12th sub-section, clause 26 
of Ordinance 2 of 1877, to prcscrre in his protocal drafts of certain 
deeds executed before him, and to attach his siguature and those 
of the parties and witnesses to the original deeds. 

The accused pL^aded guilty and the District Judge sentenced 
him to pay to Her Majosty a fine of fifty Rupees for the breach 
of each of the sections 7, 9, 10, 13, (making a sum of Two 
hundred Rui)ees ) and further fine of Two hundred Rupees for 
breach of the 12th Section of the clause 26 of Ordinance 2 of 1877* 

On appeal ( LaJ/ard for appellant ), the Supreme Court held 
as follows : — 

Affirmed, except as to the sentence of Rs. 400 which is reduced 
to Rs. 40. 

Under cL 26, the District Judge has no power to impose a 
higher fine than lis. 200 ; but in view of the fact that as fraud was 
intended and that the defendant is a notary of long standing, the 
Supreme Court thinks that a small fine will meet tlie justit'C of 
the case. 



I. The mean- 
ing of the 

word *' com- 
municate", 
under Port 

Hule No. 21, 
fiamcd in 

terms of cl. 6 

of Ordinance 
No. 6 of 



186; 



D. 



August J 14th. 

Present: — Dias, J, and Lawkie, J- 

P. C. Galle, 1087. 

Plaint : — Thit 'lo fondant did on the 18th instant, communi- 
cate with the ship '• Arabia" outside the Port of Galle, in breach 
of the 21st. Port Rule, f:\^mo I under tlie 6th clause of the Ordi- 
nance No. 6 of 1665. 

The Port Rule in question was as follows : — 

" No boat wl.atover sluill communicate with vessels until af(«r 
the visit of the Uovoriuneut Port Boat. The Tindal or person in 
charge of any (»unt offending against this rule sliall be liable to the 
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Senalty imposed by the Ordinance, in addition to the suspension of Lis 1877. 
cense and that of tlie boat." Aug. 14 

The P. M. (Blyth) found the defendant guilty and sentenced — 

him to pay a fine of Rs. 200. 2. State- 

On appeal, Grenier appeared for appellant, Ferdinands^ peal petitions 
D. Q, A, for respondent ( tlie pilot ). and by whoni 

The Supreme Court held as follows : — ?"^^ V^^\' 

. . , > . tions are to 

It appeared in evidence that when the ship " Arabia" was be signed. 

just outside the poi*t, the defendant was seen pulling his boat to- 
wards her ; the complainant then got into his boat and followed 
the defendant's boat, and he states that when the defendant's boat 
was close to the ship, the ship stopped for about ten minutes and 
turned round, and that when she was going away, he noticed the 
defendant's boat leaving the ship from the port side. This evidence 
is corroborated by several witnesses who were called. It was 
contended for the appellant that there was not sufficient evidence in 
the case to bring it under the legal meaning of the word •* com- 
municate" in the Port Kules, as there was neither proof that he , 
boarded the ship, nor in any way came in contact with it. The 
Supreme Court, however, thinks that the evidence is sufficient to 
warrant the conclusion that the defendant had communicated with 
the ship in contemplation of the Port Rules. The very fact of 
the defendant pulling his boat towards a ship out side the port, shews 
his intention to coumiunicate with her, and the evidence that the 
ship had stopped when the defendant's boat waa alongside raises a 
strong presumption that it did so for the purpose of communication. 
In a case like this, from the distance of the vessel communicated 
with, the complainant cannot be expressed to give more direct 
evidence. The*evidence he had given satisfies the Supreme Court 
that there was communication between the defendant's .boat and 
the ship. 

The Supremo Court cannot pass without notice the highly 
improper tone of the apj)eal petition, and the false statement in 
the third paragraph. The appeal petition appears to have been 
filed by Mr. Keegcl, and it is not creditable to him to have written 
a document of such an objectionable character, containing state- 
ments, which, if he were the Proctor who appeared for the defen- 
dant at the trial, he must have known to be false. Mr. Keegel 
however does not sign the petition and the court has repeate^y 
remarked on the impropriety of Proctors filing pleadings without 
attaching their signatures to them and taking upon themselvea 
the responsibility. 
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1877 P. C. JafiEna, 13,398. 

August, 14. rjij^g defendants were cliarged with having unlawfully obstruct- 

The cuttiair ®^ *^® complainant, as headman and FiscaVs officer, in the lawful 

down of a discharge of his duty, by felling a mango tree which stood on the 
tree on a land land called Manival-thotam, whilst under - seizure by him under 
under seizure writ No. 21,000 of the District Court of JafEna, in breach of cl. 23 
by the Fiscal, of the Fiscal's Ordinance of 1867. 

IS not * resis- j^ appeared in evidence that accused were no parties to the 

FiflcS^under ^'^^* *^* *^® ^^^ accused was in the possession of the land on 

the cl. 23 of which the tree stood, that the complainant proceeded to the land 

Fiscal's &^<^ announced its seizure to the accused, affixing the notice itself 

Ordinance, to one of the trees, that second accused sold the tree in question to 

but is punish- a third party, that the complainant warned him against the Bale 

able by the j^^t that the accused allowed the purchaser to have the tree cut 
court whence ^j^^^ 

ed* "^^^ Police Magistrate ( Hopkins ) thought the complainant 

had effected a legal seizure, and that the second defendant was not 
justified in destroying a part of the^immoveable property so seized » 
* and accordingly fined him Rs. 25. 

On appeal, Grenier appeared for appellant. 

Per DiAS, J : Set aside and defendant acquitted. The evi- 
dence does not disclose a breach of cl.23. of the Fiscal's Ordinance. 
If the tree was cut down by the defendant after the property had 
been seized in execution, he would be amenable to the Court 
whence the writ issued. 



P. C. Matara, 78024. 

1. An irri- Plaint for evading toll, in breach of cL 7 of Ordinance 
gation officer No. 14 of 1867. 

^*xem t^ ^^® defendant was a servant of the officer in charge of tho 

^froni toll Irrigation Works, within ten miles of the toll station of which the 
under cl. 7 complainant was the renter. The defendant refused to pay toll for 

of .Ordinance the cart in which he was conveying provisions to his master, on the 
14 of 1867. strength of a pass furnished him by the Irrigation officer. 

2. A certi- ^^^ Police Magistrate (Templer)y while holding that the Irri- 
ficate from gation officer who had to do with irrigation channels, had no power 
such officer to grant a certificate of exemption from toll, under the 7th clause 

is no defence ^f the Ordinance, as not being employed on any " road, bridge, 

to one acUng c^nal or ferry" within the meaning of that clause, acquitted Uie 

^'^ ^ ^ ' defendant, ^^ because he was proved to have been acting under the 

orders of his master. In such a case, the person liable imder the 

17th clause is the master, and not the servant." 
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On appeal, the Supreme Ck>art set aside the judgment of the 1B77 
t»UTt below and sentenced the defendant to pay a fine of 50 cents. August, 14* 
« The P. M. was right in holding that an Irrigation officer was not 
a person contemplated bj the 7 th clause of the Ordinance No. 14 
of 1867, and that the pass produced by the defendant was insufficient 
to free him from toll, but he is wrongin holding that the person grant- 
ing the pass, and not the person who attempted to use it, is the party 
liable under the 17th clause of the Ordinance. The defendant having 
passed the toll without paying, and without being able to produce 
a lawful authority to do so, is liable to punishment under the Or- 
dinance. Giying a certificate without authority to do so is an inde- 
pendent ofEence." 



B. M. GaUe, 5278. 

The question in this case was whether the defendant, an ovet- 
seer of roads, was liable to pay toll for " light hand-carts." Hand-carU 

On appeal against the decision of the Police Magistrate, the ^^ ^^^ liable 
Supreme Court set it aside and acquitted the defendant, as the ^ P*y ^^^* 
hand-cart were not liable to toll, citing P. C» Point Pedro 12553, 
6th June, 1873, P. C, Chilaw 7758, Vanders. p. 139, and P. C. 
Cohmbo, 329, 1 Grenier p. 4. 



P. C. Matara, 76607. 

The D. Q. A. consenting, the Police Magistrate tried a charge Vagrants* 
of keeping a gambling house, and sentenced the defendant, under Ordinance* 
cl. 19 of Ordinance No. 4 of 1841, to six months* imprisonment Gambling* 
and a fine of Ra. 50. 

On appeal, Orenier for appellant cited 2 Grenier, p. 52 and 
p. 28, 25. Per DiAS, J. Affirmed, except as to the term of im- 
prisonment, which is reduced to 8 months, under cl. 99 of Ordi- 
nance No. 1 1 of 1868. The Police Court has no power to impose a 
punishment beyond its ordinary jurisdiction.* 



P. C. Point Pedro, 19680. 

The following is» the judgment of the learned Police Magis- 
trate (Drieberg) in this case : — 

This is a prosecution under the Toll Ordinance, in that the 
defendant did illegally demand toll for a bandy drawn by men, and 

• But see B. & V. Rep. p, 142.— B;d. 
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1877 which according to the evidence adduced, has never been drawn by 
Aug. 14. a beast of burden, and to which, in its present state, no beast o£ 
burden can be attached. The defence is that the toll was legally 
demanded under the ruling of the Supreme Court in P. C. Point 
Pedro 18855, (1st May 1877). In this case the Police Magistrate 
held that a palanquin carriage drawn by men was not liable to toll. 
It was in evidence, however, that this palanquin was sometimes 
used with horses. The Supreme Court set aside the finding of the 
Magistrate in the judgment reported in p. 113 of Eamanathan'e 
Reports. No reference appears to have been made either in the 
Appeal Court or in the Court below to P, C, Point Pedro , 12553, 
decided on appeal on 6th June 1873. My judgment in that case 
sets out the facts, and is as follows : — 

" This is a prosecution, under cl. 15, of ordinance No. 14 of 1867, 
in that the defendant did , demand and take toll in a case in which toll 
was not payable under the provisions of this Ordinance. The defen- 
dant admits having levied and received a toll of 50 cents, on a vehicle 
of the complainant's (the complainant calls it a hand cart), which is so 
constructed as to be pushed only by coolies, and was so pushed at thfe 
time the toll was levied, the complainant being seated in it as a passen- 
ger. The vehicle in question (which the Court has inspected) resembles 
in shape and construction a large double perambulator, and is commonly 
known in the Jaffna district as a ^^ push-push." It appears to the 
Court to be clear, having regard to the judgment of the Supreme 
Court in P. C. Chilaw 178, Civil Minutes, 1871, and P.O. Colombo 329, 
1 Grenier, p. 4, that the toll in question was legally levied. 

" In the Chilaw case, the Supreme Court held that the word " ve- 
liicles," in the sentence " vehicles not emunerated above" in the Ordi* 
nance No. 14 of 1867, must be construed with reference to the use of 
the words in the former part of the Ordinance, and taken to apply only 
to vehicles drawn by horses, oxen, elephants or other beasts of burden v 
It therefore follows, in the opinion of the Court, that no vehicle of any 
description is liable to toll, except, when drawn by beasts of buitien. 

" The attention of Government was drawn to the decision of the 
Supreme Court in this case by the learned Magistrate (JayatUleka) 
whose judgment was therein upheld, in his Administration Report for 
1871, as District Judge of Chilaw (see Administration Report 1871 p. 
329), on the ground that " it may probably necessitate an amendment 
of the Ordinance." 

'^ This b^ing a novel point in the Jaffna District, the defendant is 
fined 5 cents. — J. S. Drieherg" 

In appeal, tHs judgment was affirmed for the reasons given 
by the Police Magistrate^ 

As regards the facts of the present case, it is on ' all-fours' 
with P. C, Point Pedro 12,653, but is distinguishable from P. C. 
Point Pedro 18,855, In the former case, the construction of the 
bandy is such that it cannot be used with horses. In the latter 
case, the bandy was one ordinarily drawn by a horse, and apparent- 
ly constructed for that purpose, although on the occasion in qnes- 
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tion, it was dravm by men. But the principle of law involyed in 1877 
both oaseB appears to be the same. It will thus be seen that the August, 21. 
restrictions placed by the Supreme Court on the 4th clause of the 
Ordinance in P. C. 18855 is in conflict with the ruling of that 
Court on the same point in P. C. Chilaw 1788, P. C. Colombo 889 
and P. C, Point Pedro 12553. As this prosecution was avowedly ^ 

instituted to clear up the question of law inyolved, I deemed it ex- 
pedient to set out the various decisions bearing on it. Assuming 
that I am bound to follow the latest ruling of the Appellate Court 
on the pointy I hold on the authority of P, C. Point Pedro 18855, 
that the defendant is not guilty, and he is accordingly acquitted 
and discharged. 

On appeal by the complainant, (Orenier for appellant) the 
Supreme Court held as follows : — 

Set aside and the defendant is adjudged guilty, and sentenced 
to pay a fine of 50 cents. There is no inconsistency between the 
case No. 18855, P. C. Point Pedro and the previous decisions on 
the subject. The vehicle in question is neither intended to, nor 
could, be drawn by a beast .of burden. This case is therefore dis- 
tinguishable from the case No. 18855, in that the vehicle in the 
latter case was a palanquin carriage, which is usually drawn by a 
beast of burden, though at the time it passed the toll it was drawn 
by men. 



August y 21 st^ 

Present: — Dias, J* 

D. C. Kandy, 64586. 

The plaintifEs, as nephew and grand-nephew of one Dingery Require- 
Appoo, who had died intestate in or about the year 1870, claimed ™^J^j 
to be heirs at law by adoption of the deceased. The defendant, j^aw w^to 
who was administrator of the intestate, denied the alleged adoption, adoption, 
and set up title by inheritance in himself and his sister Punchy 
Menika, as the children of the deceased by an associated marriage. 
On the issues thus raised, the parties proceeded to trial, and Uie 
learned District Judge {Lawrie) upheld the plaintifEs right in the 
following judgment, which explains the facts of the case : — 

" The defendant is the administrator of the estate of Dingery 
Appoo, and by a decision of the Supreme Court, 2nd February, 
1875, it has been expressly determined that by a grant of adminis- 
tration to him, the question of who are the heirs is left open, be- 
cause that grant was come to summarily for the purposes of the 
administration and cannot prevent the parties from proving by a 
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1977 leparato anit die adoption or asBqciated manriage upon whick tbey 
4 V^ 21. rely. Aooordinglj the two relations of the deceaaed wha daim aa 

"^ hift adopted eons raised this action in March 1875 against the ad- 

mzmstiator, callmg on him to tianafer to them the estate in his 
bands. The adnnnistzator in his answer admits that the plaintifEs 

' were related to the deoeasad, but denied that they were adopted hj 

hkaxy and also denied that they were entitled to any share of the 
estate because they were descended fiom the deceased's nster^ wha 
bad been married out in deega» 

'^ The defendant fvrtber arerred that he and his sister are the> 
children of the deceased, l^e issue of a mandage in which he was 
one of the associated husbands. During the pendency of the suit 
two or three petitions to in terrene haire been presented. The xdghts 
of those interrenients may be reserved. The defendant did not 
call any cTidence either to rebut the proof led by the plaintifEs, or 
to substantiate his own averments. He satisfied himself witlv 
maintaining that the plaintifEs had not ntade out their case, and 
that their action should be dismissed. From time to time hopes- 
were entertained that the parties might settle and consent to a 
division of the estate. I may say that I personally was anxioue 
ihat they shoi^d do so and so end the strife, because I am well ac-» 
quainted with the second plaintifE and also with the son-in-law of 
Punchi Menika, the defendant's sist^. Both of them were oftea 
at my house, and make silver things for me, and I feel that it will 
be difficult for either of them to understand that my decision has 
nothing to do with my preference for the one over the other. Be- 
sides, I think that this is a case of some difficulty and novelty 
which is likely to be taken to the higher Court, and 1 should be sorry 
to see the estate much diminished by a protracted law-suit. For 
these reasons I had hoped that I would be spared what I feel to be 
the rather disagreeable duty of deciding this case, and the estate 
spared further loss by an amicable arrangement. But this has not 
been found practicable. The evidence, particularly that of the 
second plaintiff, was given so moderately, and was so free from 
exaggeration, that I believe it to be true. Not only did the evi^ 
dence strike me as true, but as the defendant did not impugn or at- 
tempt to contradict it, I am boimd to accept it and to give it judgment 
for the plaintiffs unless it is insufficient in law. Of course it is 
only the facts which I must accept, not the conclusions which the 
plaintiffs and the witnesses draw from these facts, I think, to 
begin with, that it is proved that Dingery Appoo was childless. In 
the Testamentary case, I held that the defendant was not his son, 
and I have no evidence before me now that he was. It is proved 
that the first plaintifE is his nephew, that his mother died in Din- 
gery. Appoo's house, when the first plaintiff was very young, and 
that from that time he was brought up by lus uncle : tliat he was 
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led and tauglit by him, and tliat his unclB got him a wife whom he 18?? 
^conducted to the hotuid, and that he lived with his uncle xmtil his ^^' 2** 
dea^. It is «lflo proved that the second plaintifE was a grand "^ 

nephew of Dingerj Appoo's and was bom in his house ; that whea 
his parents went to Hewaheta he was left behind and was brought 
up and sent to a Pansala and taught silversmith^s work by the de* 
ceased Dingey Appoo, and that he lived with him until his death. 
It is further proved that Dingery Appoo*8 widow regarded the se- 
xx>nd plaintifE as her adopted son and granted a deed to him ih. 
which she so styles him. A witness drew from these facts a con^ 
elusion that the plaintifEs were adopted by Dingery Appoo. But 
the defendant say^ these are not su^cient, because it has not been 
proved iJiat Dingery Appoo ever publicly declared the plaintifEs to 
be his adopted sons. Now it is necessary to determine whether a 
public ceremony or declaration is necessary to constitute adoption 
^r whether it is only proof of it. If the tie of adoption like that 
tof marriage can only be formed by a formal declaration, it must 
be conceded that the plaintifEs have not proved they were adopted ; 
but if, on the Oth^ hand, a public declaration is only proof of adop- 
tion, then it becomes a question whether that is the only proof oi 
whether other evidence may not be recdvedw It is, I think, quite 
tertain that the public declaration does not constitute adoption. 
There have been several cases in which the declaration which had 
been held sufficient was made for some other purposes. For in- 
stance, in the case 58809, the declaration that the girl had been 
Adopted was made as a reason wby she should not contract a certain 
marriage. It was not said that that statement created a tie which 
did not exist before. The girl had been adopted long before, but 
no cbrctimstances had occurred which made it suitable or necessary 
that the fact should be publicly announced beyond the family circle. 
There have been cases in which the statement in a deed that the 
grantee is the adopted son of the grantor had been held sufficient 
to prove adoption, though I imagine it could not be contended that 
it created a relationship. In Armour (Perera's edition, page 82) it 
is laid down that there ai^ no prescribed forms and ceremonies of 
affiliation, and therefore it is not practicable to ascertain in every 
instance whether an orphan child or a child who was removed from 
the parentis care in its infancy, and who was educated by another 
person, was merely a foster child or protege of that person or 
whether the said child was adopted and affiUated by that person^ 
From the cases I have spoken of, and from this and other passages, 
I think it is quite certain that adoption can be constituted not only 
wi^out a ceremony but also without any words addressed by the 
ftdopter to the adopted child. If it is sufficient that ihe adopter 
make the declaration to others, and that he need not make it in pre- 
sence of or to the child, then, I think, it follows that the declara- 
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1877 tion is merely proof and not the constitution of the adoption. Af- 
August, 21. TTwur (Perera's edition, page 88) goes on to saj, however this much 
"^ is certain, that unless the child and tlie person who had brought up 

and educated that child were of the same caste, and unless that 
person had publicly declared that he adopted that child and resolyed 
that the said child should be an heir of his estate, the child will 
not be recognized" as adopted and affiliated. I think this law is 
somewhat antiquated, for though the first of these conditions, same- 
ness of caste, is presented in this case (as I had occasion to say in 
another case 63088), it is a condition to which no effect can be 
given in our courts. If there be proof that a person intended to 
adopt, and did adopt, a child of a different caste than his own, no 
courts would now step in to insist on a distinction of caste which 
the adopter had himself ignored. Then as to the publicity of the 
declaration, can it be maintained that a public declaration is neces- 
sary, after the decision of the Supreme Court in the cases 58309 
and 55778 . In the one case, the declaration was only a conversation 
between the adopter and another chief who had come to solicit the 
child as wife for his son. In the other case, the declaration was 
made w:hen giving instructions to draw up a deed of gift. I 
think t{i6se cases warrant the conclusion that a public declara- 
tion is not .necessary. But is it the Kandyan Law that there 
must be even a private declaration by the adopter ? I shall as- 
sume for a moment that it is, and I find in this case the unoon^ 
tradicted evidence of the second plaintiff, that the deceased called 
him son and that he told him to take care of the lands, and that 
there is no one else who will get them. I am entitled to hold it proved^ 
because as I said there is no contradiction of this, that the conduct 
of the deceased to the plaintiffs was a continual declaration by 
acts, though not by words, that they were his adopted sons and 
heirs. It is consistent with Elandyan law to infer adoption from 
facts and circumstances, apart from declarations by the adopter* 
The authority for that is the 12th section of Armour ( Perera's 
edition, page 39), where it is said that certain given facts wiU war- 
rant a conclusion that the deceased had decidedly adopted his 
daughter-in-law. These facts did not include a declaration by the 
adopter, but describe as nearly as may be the position of the first 
plaintifPs, for he was married and settled in the deceased's house and 
rendered him assistance till he died. The deceased Dingery Appu 
was held a childless man, and if he was childless, there is no 
presumption against the adoption averred by the plaintiffs* On 
the contrary, it is highly unlikely that he intended his lands and 
goods to be divided and scattered among a numerous clan of rela- 
tions there \g in the Kandyan Districts. I think a presumption in 
favor of adoption is, when a childless man or woman has reared and 
maintained one or more of their relations in his house. Many 
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|)eople have a dread o£ speaking about their death and What shall 1877 
be done with their property after it. Dingiry Appu may have Augu8tfc21i 
been such a man, but I have little doubt that he felt aatifiiied that 
his property would go to the two plaintifis who had lived from 
infancy under his care and who ow&A every thing to him. I admit 
that this decision goes further than any other case I know, in ad- 
mitting general proof of adoption, but I think it is founded on 
what may be fairly inferred from the recent authorities that it is 
not inoonsiBtent with Kandyan law or feeling, and that it is in ac- 
cordance with the justice of the case. I mean by that that by it 
the estate of Hm deceased goes to those whom he intended should 
get it. Judgment for the plaiutifEs for the estate of the deceased 
with costs." 

On appeal Orenier, for defendant and appellant, argued on the 
facts and cited Auscin, 52, 64, 74, Solomons, 6, Marshall, 854^ 
Sawyer, 46, Z>. C.Kandy, S8yl90y Appendix to Sawyer's Digest) 
61, D. C. Kegalla, 2,665, Civ. Min. March 6, 1877. 

JFerdinande D, Q. A. ( Van Langenberg with him) for plaintiffs 
and respondents, replied on the facts and cited Marshall, 847, 
Armour, 185, 8 Grenier D. C. p» 117» 

Cur. adv, vult. 

And this day Dias, J. delivered the judgment of the Supreme 
Court, as follows : — 

Set aside and plaintiffs non-suited with costs. The question 
in this case is whether the plaintiffs are the adopted children of one 
Bingiri Appu. I'he evidence is very meagre and does not establish 
the requirements of the Kandyan Law as to adoption. 



Augmty 24th. 
Present: — ^Lawrie, Ji 
t^. C. Mannar, 4,728. 

The Supreme Court quashed the proceedings in these teinua : — Commoil 
The Police Court has no jurisdiction to try, charges under *"^ promis^ 
the 14th clause of the Ordinance 4 Of 1841. gamine' 

See Avisawelle, 6,087 reported in Ramanathan Rep. p. 11 and 
F. C. Colombo, 5,400 reported in Grenier Rep. 1878 p. 28. 



D. C. Anuradhapttra, 208. 

Orenter for appellant, Ferdinands, D. Q»^jA. for respondent. 

Quashed. The accused was charged under the 19th section iialicions 

of the Ordinance 6 of 1846 with conmiitting wilful or malicious injury to 

injury in cutting down trees standing in a crown forest ; the Di5- trees on 
^ crown forcBt. 
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l877. trict itiAQo found him guilty and sentenced him to ax monttid 
Aug". 28. impriBonm^it and Rs. 100 fine. But the Ordinance authorizes the 
— in&ction of no greater pimiahment than £5 fine or three months 

imprisonment^ ubJobs the Queen's Advocate shall consider the ofEenee 
deserving of greater punishment ; in «uch cases, the penalty may 
be as high as the Court can inflict. In this case^ the prosecution 
was at 1^ instance of a private prosecutor, and tt signed by the 
Secretary of the Court, under Ordinance 16 of 1871. Without 
the ooncun-ence or sanction of the Queen's Advocate, the District 
Judge had no power to pronounce the sentence he did. Assuming 
the evidence of the witnesses to be true, the charge should have 
been laid under the Timber Ordinance^ 



AuguH 28tk. 
Present : — Dias, J. and Lawbie, Jv 

t. C. Matara, 76,202. 

A plaint Plaint i — That the defendant did on the 14th day of July 
Which does 1^7^ ** Wattegederemulle unlawfully and cruelly ill-treat, beat, 
not state and cause or procure to be ill-treated, abused, tortured and killed 
under what It dog chained and a heifer tied up, duly secured m complainant's 
section of house or premises, contrary to the provisions of the Ordinance No. 
the Ordin- 7 of 1862. 
atace the of- 
fence is laid, On appeal by the Idt defendant against a conviction, Layard 

is bad. for appellant cited 1 Lorenz 2. 

The Supreme Court quashed the proceedings in these terms :— ^ 
The plaint in this case is substantially bad, in that it does not 

state under what section of the Ordinance No. 7 of 1862, the 

defendants are charged, see Lorenz. p. 2. 



t. 0. Galle, 98,693. 

Maintenance. Plaint^ Ist May 1877 \ — ^^That the defendant did on ttie 4th day 

6f April last leave his child without maintenance, so that it requires 
to be supported by others at Walpitia, in breach of the 8rd claUse 
of the Ordinance No, 4 of 1841. 

On appeal against a conviction {Layafd for aj^pellant), the 
Supreme Court held as follows : — 

Set aside, and case sent back for re-hearing, with liberty to 
complainant to amend the plaint. The plaint is dated 4th May 
1877, and the offence is charged to have been committed on the 4th 
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April preceding. The charge as laid would thus be one day too 1877 
Ute, and the complainant should hare an opportunity to amend it. ^^^ ^^^ 



C. E. Kalutara, 38,574. 

Plaintiff claimed Ra, 45 as damages sustained by him during Damage b^ 
a year " by friuts and branches of a cocoanut tree, which bekmgs to ^^^^ hangiog^ 
the d^endant and overhanga plaintiffs house, falling on the roof tree«. 
of the plaintiffs house and destroying the tiles and otherwise da- 
maging the said roof \ And the plaintiff also prayed '* that the 
said cocoanut tree n^y be ordered to be cut down to prevent fuj> 
ther damage." 

Plea ; not guilty, and no damage caused. 

On the trial day, the learned commissioner ( Lee ), without 
going into evidence of any sort, recorded as follows ;— 

" The plaintiff is not entitled to damages, as he might have 
caused the tree to be lapped, plaintiff will be, and is hereby, nonsuit- 
^, but the court orders that the defendant shall now, and from time 
to time, and whenever required, lop the branches of such trees aa 
overhang the house. No costs. See Galle 86^508, • 

^ The counsel for plaintiff, being asked iiE he presses for daunts 
geS) says no." 

On appeal by the plaintiff, Orenier for him contended that the 
effect of the commisioner's order was to advise defendant to take- 
the law into his own hands, and cited Leg. Mis, 1^67, p« 53 and 2^ 
Qrenier, C. R. 53. 

But the Supreme Court affirmed the judgment^ 



C. R. Colombo, 3,1)42. 

The plaintiff, as Fiscal of Colombo, sued the defendant for ftscal anc( 
t)ie recovery of Rs. 59, alleging that, under writ of execution suitor^ 
issued from the District Court of Colombo in case No. 67,527, he 
seized certain property^ the sale of which defendant ( who was 
defendant in the District Court case) stayed by settling the 
amoimt due on the writ, without however settling the charges due 
in respect of the seizure and advertisement of the property. 
Plaintiff admitted that as defendant did not surrender any property, 
the seizure he made was ^t the instance of the p laintiff . 

The defendant pleaded that the writ sued out in case No« 
67,527 was based upon a special mortgage bond and that if the 
execution creditor in that case did not point out the property aa 
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1877 spcciallj xiLortgaged for aeizure, the Fiscal should look to him for the- 
Attgugt^dL payment of of the charges arisLng from the seizure of any other 
property belonging to the defendant. 

The learned Gonunissioner dismissed the plaintifPs claim with 
costs, holding that his remedy was against plaintiff in case No. 
67,527. 

On appeal, Layard appeared for appellant, Domihor^i for 
respondent. 

The Supreme Coxat affimed the judgmez^t.of the court below* 



August 31st, 

Present : — ^Dias, J. and Lawrib, J. 

P. C. Colombo, 8029. 

Resistance Complainants, who were Police officers, charged defendants 

to police, ^^'^^^ resisting and obstructing them, whilst in the legitimate dis- 
under cl. Vd charge of their duties, in breach of cL 75 of Ordinance No. 16 
of the Police of 1865. 

Force It appeared in evidence that the complainants, suspecting an 

Ordinance, illicit sale of arrack, went to the house of the accused and attempt- 
ed to search for arrack, when they, the complainants, were assaulted 
and turned out, as they did not produce their warrant. They ad- 
mitted they were in plain clothes, with only their Police belt " ap- 
parent." 

The learned Police Magistrate fined the defendants Rs. 20 
each, being of opinion that " the complainant and his witnesses 
were clearly acting as required by cl. 51 of the Ordinance ' to de- 
tect and bring ofEenders to justice,' fud I find that they were ob- 
structed in the execution of their duty by the accused." 

On appeal, Orenier for appellants : The 51st clause of the 
Ordinance No. 16 of 1865, on which the Magistrate relies, should 
be read together with the 52nd clause, which distinctly specifies the 
class of offences in respect of which a Police Officer may arrest 
without a warrant, and your lordships hare held that if authority 
to arrest be wanting, there is no authority to search, Beling part 2. 
p. 138. 

The Supreme Court held as follows :— 

Set aside and defendants acquitted. Under the circumstances 
of this case, the Police had no authority to enter the defendant's 
house, and the resistance offered by the defendants is not there- 
fore illegal. 
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September, OtJt, 1877, 

Sept. 6. 

Present : — Dias, J. and Lawrie, J. 

t. R. Badulla, 12,524. 

The Supreme Court held as follows : — 

Set asicle. The note was originally completed without a Promissory 
stamp and bore only the mark of Menika and a stamp was after- ^ote, 
wards affixed on which the name of Menika has been written, 
^he stamp is dated three days latter than the note and has obviously 
been affixed after the rest was written. All the witnesses speak to 
its having been s&xeA at the time the note was written. They 
certainly have not spoken the truth and cannot be relied on. The 
note seems to us to be a forgery and the action on it is dismissed. 



September, 7th, 
Present : — ^Dias, J. and Lawrie, J-. 

C. R. Dickoya, 540; 

The Supreme Court held as follows : — 

Set aside and the case sent back as hereinafter stated. The Physiciau'd 
rule that physicians could not sue for their fees in England ^®°* 
was abolished by the Medical Act 21 and 22 Vict. c. 90. sect. 81. and 
it never at any time applied to surgeons. 

It is a rede which was never aj^licable to native practitioners 
ill Ceylon, who have always been held entitled to sue for their fees. 

The case is sent back in order that the commissioner may 
diecide the amount due to the plaintiff. 



P. C. Colombo, 7,679. 

Plaint : — That the defendant did on the 7th day of April 1877, False perso- 
at Colombo Police Court, wilfully and knowingly procure a certain n&tion. 
nlan, whose name is unknown to the complainant, to personate one 
Jeronies Peries, to whom a sum of Rs. 20 was to be repaid by order 
of the Supreme Court, with intent to defraud the complainant of 
that sum, and did aid and abet the said person in personating the 
flaid Jeronis Peries. 

On appeal against a conviction, Qrenier appeared for appellant. 
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1877 The Supreme Court held aa follows :— 

^ ' The Supreme CJourt is of opinion that personating with intent 

to defraud is an indictable offence, and consequently that aiding 
and abetting another to personate with the same intent to de- 
fraud is also an offence. 

The sum of which the accused intended to defraud the com- 
plainant was a small one, and the offence was one within the 
jiuisdiction of the Police Court. 



C. R. Matala, 3,069. 

Eandvan ^^^ ^^^ ^^ dispute in this case originally belonged to one Sa- 

Law. beya, and after him his daughter Ukku possessed it. Ukku was the 

wife of plaintiff, and had by him a son, Suddana, who survired hid 

mother and died childless. Plaintiff claimed the land by right 

of his son Suddana and by prescriptiye possession. 

Defendant led no evidence in support of his title. 

The commissioner ( Sinclair) held as follows : — 

According to Kandyan law plaintiff is the heir of his son, and 
at his death the land reverts to the next heirs of the mother's 
family, and there is sufficient evidence to show that Suddana survi^ 
ved his mother. 

Judgment is accordingly entered for plaintiff for possession 
of the land during his life tune, the land at his death reverting to 
the nearest heirs of Ukku's family. Plaintiff eannot transfer more 
than his life-interest in the land ; and a transfer of the land by 
him is therefore null and void. 

On appeal, VanLangenberg appeared for plaintiff and appeU 
lant, Orenier and Browne for respondent. 

The Supreme Court set aside the judgment of the Court below 
and entered judgment for plaintiff in these terms : — 

The plaintiff is proved to have been in possession of the land 
in question for many years, and to have been but recently disposs- 
cd by the defendant. 

The learned commissioner has foimd that the plaintiff is en^* 
titled to possession during his life time, but that the land shall then 
revert to the nearest heirs of Ukku's femily. The defendants and 
inter\'enient8 have not proved that they are those heirs or that they 
have any right to the land. 

The question of the extent of the plaintiff's rights in com- 
petition with those of the next heirs of Ukku, cannot be determined 
in this action, to which these heirs are not parties. 
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September. 11th. 1877 

Sept. U. 
Present: — Dias, J. — 

P. C. Colombo, 7,585, 

Domhorat for appellant. 

The Supreme Court set aside, and quashed the proceedings Licensing 
in these terms :— Ordinance of 

1873 
The Ordinance No. 7 of 1878 does not apply to taverns where 

arrack is sold. The plaint is defective as it makes no reference 

to the Ordinance No. 22 of 1878. 



P. C. Colombo, 7,516. 

Domhorat for appellant. 

The Supreme Court held as follows : — 

Set aside, and defendant acquitted. This is a charge under Meaning of 
the 38th clause of Ordinance No. 7 of 1873, for being found in the the word 

premises of tavern No. 14. According to the evidence, the defen- " P'®'^^*®" 

dants were foimd in the back yard of the tavern and not within the JPxu f? 
building used as the tavern. The word " premises" in the Ordi- • Oitii-" 
nance contemplates a building, as is evident from the use of the nance of 
words " to be closed." 1873. 



P. C. Balapitiya, 48676. 

Plaint: — ^That the defendant did on the 6th day of IVlarch 1877, Beceipt of 
at Borekanda Estate in Earendenia, receive money under false pre- money under 
tences, in that he the defendant did on the said day and place^ ob- ^^ pretei^ 
tain of and receive from Endris de Silva, superintendent of the J^^ ^^ ^^ 
oomplainanfa said estate a sum of Rs. 1.50, falsely representing, "^^^j^^^ * 
that he the defendant was authorized by the Government Agent, 
Southern Province, and the Modliar WeUaboda Pattoo, to receive 
the said sum of money as a fee for stamping a quantify of timber 
belonging to the complainant. 

It appeared in evidence that before timber could be removed 
from private property, it had to be stamped, and the allowance 
made by the Government Agent to the stamper was only cents 50, 
per diem, whereas the defendant charged Bs. 1.50. He justified 
the charge by proving that as the estate was about 15 miles away 
from Panangoda, the place where he lived, he had to incur expen- 
«es^ which when deducted would leave him only 50 cents. 
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1877 ^^^ ^^^ Police Magistrate found " that the defendant feandu^ 

Sept. ll. lently demanded and received from the superintendent of com- 
-^ plainant's estate a sum of Rs. 1.50, under the alleged authority of 

the Kachcheri Mudalyar. The Govemment Agent's circular allows 
50 cents, per diem, and makes no provision for hackery or cooly 
hire. There is nothing to show that the . defendant's demand was 
made to cover such expenses, nor anythhig in the nature of a pri- 
vate agreement. The defendant is therefore adjudged guilty .** 

On appeal, (Orenier for appellant), the Supreme Court set 
aside the sentence and acquitted the defendant in these terms : — 

The defendant is charged with obtaining money under false 
pretences. The amount received by the defendant is Rs. 1.50, 
which does not appear to be an unreasonable amoimt, considering 
the distance he had to walk to complainant's garden, besides en^ 
ploying others to carry the stamping apparatus and stamp the tim- 
ber. The defendant does not seem to have been aware of the 
Grovemment Agent's circular which authorizes the stamper to re- 
ceive 50 cents, per day. This circular does not say how much is 
to be paid to coolies and others who are necessarily employed i^ the 
work, and it cannot be supposed that the circular intended thi^ 
they should be paid out of the stamper's pocket. 



C. R. Chavagacheri, 2662. 

The Supreme Court held as follows :— - 

Set aside and the case sent back to be proceeded with. 

Jurisdiction ^^^ subject matter in dispute in this case is a piece of land 

of Courts of Bctid to be worth Rs. 63. The defendant has not pleaded to the 
Requests to jurisdiction of the Court, a^ in fact he coidd not do. The Corn- 
ascertain the missioner, however, nou'^uited the plaintifE, on the groimd that he 
competencv ghoidd establish his right in a competent court as Manager of the 
of a plaintiff Temple, in respect of which the land is held. It is quite compe^ 
manner *of a *®^* ^^^ ^® plaintifE to establish in this case his right to the parcel 
triple. ^^ ^^^^ ^^ dii^ute as Manager of a Temple or otherwise. AU 
costs to abide the result. 



r. C. Balapitiya, 48ft2a 

VanLangenberg with Domhorst for appellant. 

The Supreme held as follows : — Set aside and the 5tii and 
12 th defendants are acquitted. There is no legal evidence in thiA 
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«ase that the house where the gambling took place is a place kept 1877 
for comraon or promiscuous gaming. The objection of the defen- Sept. 18. 
dant's Proctor that the Magistrate shoidd not try the case was pro- -Er ."T 
perlj over-ruled, but the Supreme Court thinks it undesirable that "^?f^^ ^ 
the Magistrate should take any active part in the apprehension of ^ ofEenders 
offenders who are to be tried by him as judge. ought not to 

take an ac- 
■ ' tive part in 

the appre- 
hension of 

September, Wh, offenders. 

Present: — ^Lawbie, J. 

P. C. Matara, 78789. 

This was a charge of gambling. On the day of trial, the de- ^n order to 
fendant objected to the jurisdiction of the Police Court, as the of- renew bail is 
fence alleged to be committed, fell within the jurisdiction of the not an ap* 
Ganeahhawa of Wellabadapattu, tmder cl. 5dt of the rules made in pealable 
terms of the Village Communities' Ordinance (26 of 1871). order. 

The Police Magistrate (^Arunflchalam) reoomnvended that the 
case should in the first instance be instituted before the Grans^- 
bhawa, ancl thence transferred to the Police Court by the Govern- 
ment Agent, if he thought fit, according to the powers vested in 
him by the 8rd proviso of cl. 21 of Ordinance No. 26 of 1871. 
The Government Agent beiDg also of this view, the Police Magis- 
trate ordered the defendants to appear on a future day. 

On appeal against this order {GrenUr for appellants), the Su- 
preme Court dismissed the appeal in these terms : — 

The order of the 16th August was merely one requiring the 
accused to renew bail to appear before the Magistrate on the 18th 
August, two days afterwards. That is not an appealable order. 



September, 20tK 

Present: — ^Lawrie, J. 
P. C. Matara, 78711. 

Plcdnt : — ^That the defendant did on the 11th July 1877, un- j ^ Suner- 
lawfully pass over the road toll at Bandattara, and evade the pay- intendent of 
ment of toll, and forcibly pass and take his vehicle consisting of minor roads, 
rice, paddy and other sundries, contrary to cL 17 of Ordinance appointed by 
No. 14 of 1867. the District 



264 

1877 The learned Police Magistrate (Aruncu^lam) held as £ol^ 

Sept. 20. lows :— 



Road com- 
mittee, is ex- 
empt from 
paying toll, 
and may 
grant passea 
to Temolea, 
which are 
bona fide 
employed in 
the construc- 
tion or repair 
of roads, out 
not to Tehi- 
cles contain- 
ing his pri- 
vate luggage 
and provi- 
sions. 



Defendant, a servant of Mr. F. Bird, Superintendent of Minor 
Roads, Matara, drove a cart through a toll station kept by com- 
plainant on a minor road within Mr. Bird's district and, refusing to 
pay toll, produced as his authority a pass granted by Mr. Bird. 

I consider that Mr. Bird is under the 7 th cl. of Ordinance 
No. 14 of 1867, exempted from paying toll within his district, and 
has the power to grant passes to vehicles &c., provided they be 
bona fide employed in the construction or repair of his roads. The 
cart in question contained his private luggage and provisions, and 
cannot be considered to have been so employed. 

Defendant is convicted and fined 50 cents. 

Both parties appealed. 

Complainant's appeal was against the portion of the judgment 
which declared that Mr. Bird was exempted from toll and could 
grant passes. Complainant contended that the 7th cl. contemplated 
only ofilicers in the Public Works Department and who held their 
appointments from Government, and not superintendents of minor 
roads, who are appointed by the Chairman of the District Road 
Comnuttee, who is himself not exempted. 

Defendant contended that as he produced a pass from Mr. 
Bird, he was entitled to the acquittal ; and if Mr. Bird acted ille- 
gally in granting the pass, he was liable to punishment under 7th 
cl., and further that the evidence showed that the cart followed 
Mr. Bird with the luggage and provisions in the course of his 
journey, and that it was a cart allowed by Govemment for the pur- 
pose of carrying his boxes whenever he moved about, and therdbre 
it must be considered to have been bona fide employed in the con- 
struction or repair of the roads. 

Per Curiam : — ^Affirmed, the Supreme Court seeing no reason 
to the contrary. 



Where a 
fisherman 
claimed dam- 
ages against 

another 
for frighten- 
ing away a 



C. R. Panedura, 21,131. 

The plaintifE, by -occupation a fisherman, went out in a boat 
commonly known as Hadi Oruwe. After the usual manner of 
fishing in these boats, the plaintilE having secured a quantity of 
bait-fish, called hingaro, threw hands-full of them into the sea as 
the boat was moving on, and enticed a shoal of large fish. His 
boat was being paddled very gently, in order to enable his party of 
men to angle the fish, when defendant came up in a boat and wish- 



ed to have the loan of some bait-fiBb, which the plaintiff would not 1B77; 
ibccommodate him with, whereupon the defendant moved hia boat over ^P^* ^* 
the shoal of fish, and frightened them away by splashing the wa- l^"^ g i. 
ter with his oars. The plaintiff now sued defendant for the reco- ^hjch^he bad 
very of Rs. 80, being value of the fish which he might have caught nUured in 
but for the defendant's act. the open sea, 

The learned Commissioner after considering the authorities fjP" ^?® °° 
cited before him (for plaintiff, C. R. QaLle, 14538, 2 Lorenz, 116, ^T!,P?!J°\^i 
C. E. Galle, 16,645, 8 Lorenz, 161 and C. R. Panedura, i8,B6S, 17 £1 wm not 
May, 1871*; for defendant C R. Panedura, 8014*), dismissed entitled^ to 
plaintiff's action in these terms: — recover, as 

However malicious the conduct of the defendant appears to be, j !^'i?* 
I feel unable to give judgment for ]>laintiff. The shoal of fishes g]^^ ^f a^i. 
in question was certainly not reduced into actual possession. And {q^ }j|g 
I can scarcely consider that although they were near plaintiff's boat possession » 
enticed by the bait thrown from it, they were under his coercion, 
as they were in the open sea, free to move about and not encom- 
passed by a net. Although it was stated by plaintiff that the fishes 
would have remained near the boat as long as their appetite was 
served, it is hard to say what other instincts or causes may not 
have dispersed them and deprived the plaintiff of the chance of 
capturing them. 

Plaintiff is non-suited. Each party bearing his C0Bt& 

On appeal VanLangeribtrg appeared for appellant, Browne iot 
respondent. 

The Supreme Court afiirmed the judgment, seeing no reason 
to the contrary. 



C. E. Balapitiya, 25,600. 

VanLangenberg for appellant, and Grenier for respondent. An agree- 

The Supreme Court set aside the judgment of the court below . *»60t he- 
and dismissed the action in these terms :- T^it^t 

The plaintiffs claim to enforce an agreement between them and in certain 
ihe defendant to divide in certain proportions the fish to be caught proportions 
by them. the fish to be 

Assuming that it has been proved to have been entered into, ♦u^'*^ ^u 
the agreement, though legal, cannot be enforced, because A6 there jeind is vet 
was no period of its endurance fixed, its duration depended on the not enf oici-' 
mere will of the parties, and any one of them could retire from it ble, because 
; as there was 

^ See Appendix for a report of these cases. — En. jj endurance 
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1877 . at pleasure. We give no opinion as to whether the plaintifEs might 
Sept 28. not have a claim for damages in respect of the defendant's withdrawal 

. T from the agreement at a time when they had reaped advantage frolkl 

fiaJed, itfl dd- j^. ^^^^ ^^ conferred none in return, 
ration de- 
pended on 

the mere will " 

of the parties, 

and any one September, 28th. 

of them ^ ' 

codd retire Preieni :—Clawxce, C. J; 

from it At . ' 

pleasure, c. R. Panedura, 21,318. 

1. A parent Plaint: — ^PlaintifE complains of the defendant, for that th6 
is not liable plaintifiE lost a watch about two months ago, and on search being 
for the tort made for the same, the defendant brought to the plaintifE the pieces 

of his minor of the said watch, stating that it had been removed from the 
^^°' plaintifTs premises by the defendant's minor child and fa»d been 

2. An agree- broken by him, but the plaintiff refused to accept the same and 
ment made demanded the value thereof, viz. Rs. 50, whereupon the defendant 

by defendant paid a simi of Rs. 15 to the plaintifE, and promised to pay the 
in considera- balance sum of Rs. 85 but has &iled to pay the tsaid sum &c. 

tiffs AKree- Defendant denied the claim. 

ing to forego The commissioner (P. de M. Ofidaatfie) nonsuited the plaintiff 

taking crimi- j^ these terms :— 

?n ^"^ alnst ^^® defendant's son is a sickly looking child of 8 years of age; 

d^naant's ^^^ defendant is clearly not liable for the torts of his son. As to 
t^hild is iUe- ^^^ alleged promise ojE the defendant, it is not valid, not beiz)g in 
^•/ writing as required by the Statute of Frauds. Thfere is no evi- 
dence of part payment besides the statement of the plaintiff. But 
partv payment will not take a case out of the statute, even if satis- 
factorily proved. 

On appeal, Dornhorat for appellant, the Supreme Coiut held as 
follows ; — 

Affirmed. Defendant was not originally liable for the tort of 
the child in taking and damaging plaintiff's watch, and the alleged 
agreement by defendant to pay Rs. 50 was evidently, according 
to the evidence, an agreement made by defendant in consideration 
of plaintiff's agreeing to forego taking criminal proceedings against 
the child. Such an agreement would be void at Engliah Law for 
illegality, and the law of this Island, which was in some respects 
borrowed from the policy of English Law in criminal matters^ 
agrees, in my opinion; with the English Law in this re^ct& 
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October, 2nd. 1877 

Present : — Clarence, A. C. J. and Lawri^, J. "" 

P. C. Kandjr, 6808. 

Plaint : — That the defendants did on the 19th instant at Ka- A charge of 
lugala assault and beat the complainant, and rob from his person lughwsy 
the following property viz*, 1 silver waist chain, 1 silver box "with ^ J^l^ 
chain, 1 small velvet bag silver mounted, 8 gold rings, 2 silver -iuH^* ti 
rings, 1 silk umbrella,, 1 silk sarong cloth, 1 chintz cloth, 1 silk ^f ^y^^ Police 
handkerchief, 1 comb, 1 penknife and Ks. 80 in money. Court. 

It transpired in evidence that the assault and robbery was on 
the highway at night. At the close of the case, objection was 
taken to the jurisdiction, but the Police Magistrate {Moyeey) over- 
ruled the objection and convicted the defendants. 

On appeal, Grenier and VanLangenberg appeared for appel- 
lants and cited 2 Grenier, p. 66. 

1 * ... 

The Supreme Court quashed the proceedings in these terms : — 

As a charge of highway robbery, this was beyond the juris- 
diction of the Police Court, and the objection appears to have been 
taken in the court below. 



D. C. Colombo, 37583. 

This action was raised in June 1864, by J. C. Nicholas (the Practice ai 
&ther of appellants), as trustee under a certain deed (under which to substitu- 
the appellants were the beneficiaries), against James Campbell, as ^^Q. of 
execUtor of tbe last will and testament of Mrs. Helen Foulstone. P&ities: 
the donor in the said deed. The defendant, although he entered 
appearance, and moved on the 2nd July 1864 for time to answer, 
&iled to answer, and the plaintifE issued a rule on him for defaidt 
of answering returnable on the 21st July 1864, but on that day 
the plaintiff died suddenly, intestate and without appointing another 
trustee. The appellants, who were minors and orphans, evidently 
through ignorance of th^ir rights, allowed the suit to lie dormant 
till the 4th October 1875, when one of them, T. E. Nicholas, 
moved for a rule on J. C. Ebert, one of the heirs of the late Helen 
Foulstone, and on Charlotte Foulstone, widow of the late James 
Campbell, also an heir of Helena Foulstone, to shew cause (1) why 
this case should not be resumed, (2) why the cestui que trust, T. £. 
Nicholas, should not be made plamtifE therein^ and (8) why the 
said J. C. Ebert and Charlotte Foulstone should not be made de- 
fendants therein. The learned District Judge {Berwick) disallowed 



>^< 
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1877 the motion for substitiitiony holding that ^' the parties to take thd 
October, 2. place of a deceased executor, as defendant, are his own executor, 
or administrator." The appellants thereupon filed an affidavit de- 
posing that Campbell, the defendant and deceased executor, died 
intestate and without J leaying any property and therefore left no 
executor^ and npon this affidayit the appellants again moved, on 
the 6th* July* 1877, for a rule on the said J. C. Eb^ and Charlotte 
Foulstone to shew cause why they, as heirs of Mrs. Foulstone, 
should not be made defendants. The rule was allowed by the then 
. acting District Judge {Lienhing), and when the appellants moved 
the rule to be made absolute, the District Judge for the time being 
{Morgan) discharged the rule on the 2nd August, in tbese terms : — 

'' A similar motion was made in 1875, and disallowed. No 
appeal was taken. Motion disallowed." 

Against this order, the appellants appealed. Grenier appeared 
for them, and VanLangenherg for respondents. 

The Supremo Court dismissed the Appeal in the following 
judgment : — 

It would be most inconvenient and would lead to much con- 
fusion, if such substitution as appellants ask for were allowed in a 
suit eleven years old, in which no steps were taken for ten years 
after the whole of tJie original parties are dead. The original 
libel was filed against an alleged executor. The action which ap- 
pellants desire to prosecute is against certain persons as the heirs 
of the original deceased. The libel contains cUims and allegations 
against the executor which cannot be made as against the heirs of 
the original deceased by a mere substitution of names. If appel- 
lants hikve any right of action against the persons named, they can 
bring a fresh action against them and file their libel containing the 
allegation on which their claim is based. 



October, 4th, 

Pre9ent :<^-^iiA|t^NCis, A. C. J. and Lawrie, J. 

P. C. Matara, 78847. 

Arrack Ordi- Plaint ;««^That the defendants did on 6 August 1877, at tke 

nance. arrack godown m Hakmana, sell or dispose of, or cause or permit 
to be sold or disposed of, on^their account by retail, arrack without 
a license, contrary to Oidinanoe 10 of 1844, sec. 26, and to Ordi- 
nance 8 of 1869, sec. 1. 

The defendants were arrack renters and were proved to have 
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SDld an^ck in retail at ihm godownfl, and oonyicted and fined 1877 
fifty rupees. October. 4. 

On appeal, it was contended that arrack renters were licensed 
retail dealers, but the conviction was affirmed. 



D. C. Tangalla, 622. 

Information ^'-^Thst A. B. C. and D« did <» ot about the In a charge of 
month of January 1877, steal and dnre awaj from Udayalaa yoke theft owner- 
ol black cattle [dMcribed^, pityperty ia okaxge of the aedd Kirima- ^!p should 
denege Leb^eriy* (complamKit). ^ ^^^* 

On appeal against a oonriction, VanLangenierff for appellants 
cited Hamanaihan, 1877, p. 4. [CLARXtrCE, A. G. J : -w&a €m objec- 
tion taken in the coiut below?] The case cited is one in which the 
objection waer taken in the Appeal Gourt in the firM instance. 

The court'^quashed the proceedings in these terms : 

The property in the cattle is not laid in aay one. The case 
reported in pb 4 of Mr. Bamanathan's Reports is an authority that 
the objection is not now toa late* 



C B. Tangalla, 19828. 

This was a claim by a surveyor for his fees, which defendant Practice, 
denied. 

The Commissioner, on ihe'trial day, finding from the examina- 
tion of the plaintiff that the work Was done about IS months pre- 
vious to action, dismissed his claim as presoribed. 

On apfMal, Orini$r for appeUacnt (plainliff) oonteitded that 
prescription was not pleaded and the ease ought to go back for 
trial. 

It was decreed accordingly. 



October^ 9th. 

Present : — Clar£KCE, A. C. J. tod LawkiK, J. 

P. G. GaUe, HUi 

Tke defendant was charged with leaving his carnage on the Leaving 
public road, in the middle of the street, Fort, so as to cause incon- conveyance 
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1877 venience and danger to the public, in breach of sec. B of cl. 53 of 
October, 9. Ordinance No. 16 of 1865. 

Vn public ^^ appeal against a conviction, (Grenter for appellant), the 

road. Supreme Court held as follows : — 

The 8rd section of the 58rd clause of Ordinance No. 16 of 
1865, provides for the punishment of two ofiEences, (1) leaving a 
conveyance in a street longer than is required for talcing up or set-, 
ting down passengers ; (2) leaving a conveyance in such a manner 
as to cause inconvenience or danger to the public. The carriage in 
question had been taken to the street and left there empty, wi^oufe 
a horse, until the horse was brought from the stalL The delay 
does not seem to have been long : one witness says 8 or 10 minutes^ 
another says 8 minutes. Wer do not think that merely leaving a 
carriage for 10 minutes, in a street is an offence under the Ordi- 
nance. 

The defendant would haye been rightly convicted, had it been 
proved that by so leaving the carriage he caused danger or incon- 
venience to the public. So &r as appears, this took place during 
day-light, and though it is said by the poliee constable Louis, that 
danger and inconvenience were caused, his- evidence is negatived^ 
or at least not supported by the other witnesses. 

Conviction set aside and defendant acquitted. 



C. R. Matara, 80698. 

The Supreme Court held as follows : — 

Mortgagee in The mortgage was specially granted with possession in lieu of 

poBsession m interest, and there was evidence which justified the Commissioner 

'^tp^ t^'^ in finding that the land had been possessed in accordance with that 

proviso. This disposes of the plea of prescription. But plaintiff 

having had possession, cannot have interest too. 



D. C. Kandy, 66818. 

Tlie judg- The plaintiffs (D'Esterrre & Co), who obtained judgment for 

ment credi- j^g^ ^45^ 15 -^f}^ interest at 15 per cent, sued out writs of execu- 

should first ^°^^orth), and directed the Fiscal in terms of 'clause 82 of 

•ndeavourto *^® Ordinance No. 4, of 1867, to enforce the writ against the per- 

redize the ^^^ of ^^® defendant, if he failed to pay the amount due by him 

amount of or to surrender unclaimed property sufiipient to satisfy the amount 

his writ from due on the writ. 



r 



The defiendant ftled an affidavit and moved the court for the 1877. 

reasons therein stated to order, in terms of cL 84 of the Fiscal's October. 9, 

Ordinance, that a sum of Rs. 20 be seized in execution under the , . 7^ , 
writ, until the plaintifPs claim be satisfied, and further moved that dpqd rt "^ * 

writ against the person be recalled. exclusive of 

The affidavit was as follows : the official 

Edward Elliott maketh oath and saith that from information failinffthat 
received he believes that the abovenamed defendant is indebted to the ^j^ creditor 
plaintiff upon the judgment in this case in the balance sum of Rs. 350 mj^ij* or)T>iv 
and that he is unable immediately to meet the claim in full. to attach the 

Th^t inclusive of this siun of Rs. 350, this deponent saith that the ggi|^_ ^j.a :„ 
defendant is ajso iudebted to the plaintiff in the balance sum of about ^ i^ resort 
R;8, 1,800 (the original debt having been Rs. 300) upon a bond granted ^jjj miirht 
by defendant and this deponent believes that this clahn is i\ow being nroceea 
settled by monthly payment of Rs. 50 which defendant pays out of ^^ngt fu^ 
his salary. debtor's 

That in addition to the above sums due to the plaintiff this depo- person 
nent has been informed, and he verily believes it to be true, that the ^ 
defendant is indebted to several other shop keepers in the balance sum 
of Rs. 5,600 — and has entered into an agreement vrith tliem by which 
he is obliged tf> pay a sum of Rs. 200 out of his salary monthly for 
distribution au\ong his creditors in liquidation of the said debt. 

This deponent further saith that the defendant is in the receipt 
of a monthly salary of Rs. 500, and that from information received he 
believes that the defendant has for some time past paid and "still pavs 
a sum of Rs. 300 to his creditors in manner aforesaid, and that the 
balance salary is barely sufficient for the support of himself and his large 
family. This deponent further saith that if the Court would make order 
in terms of the 34 clause of the Ordinance No. 4 of 1867 that a sum of 
Rs. 20. (which the defendant is willing to allow) be seized in execution 
monthly out of defendant's salary under the writ issued in this case 
till the debt is liquidated, he believes that such order would be fair 
and reasonable regard being had to the circumstances above stated, the 
defendant being possessed of no other property. 

The learned District Judge (Lflwrie) allowed the motion and 
recalled the writ. 

On appeal, Grenier appeared for appellant, and Layard for 
respondent. 

The following authorities were referred to in the argument : 
Voet, 42.1.43 and 2.4.82, Van Leemven'a Cena. For. pt. 2.1.15.29, 
Matthams deAwt. 1.6.20, BelFs Commentaries, 127, 128, Wells v. 
Foster 8 M. and W. 

Cur^adv. vult. 

And this day, Clarence. A. C J., delivered the judgment of 
the court as follows : — 

The policy of the Fiscal's Ordinance is that the salary of a 
public officer should not be seized, until the court has been satis- 
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1877 fied that no other property o£ the debtor is arailable to satisfy the 
October, 9. ^^t against property ; and that process against the person of the 
debtor should not be enf orced, until there has been a failure on the 
part of the debtor to satisfy the writ against property. So that the 
sequence, where a public officer fails utterly to satiny his creditor's 
judgment in the iiands of the Fiscal, shoidd be that the creditor 
should first endeavour to realize the amount of his writ from his 
debtor^s property, ezclasive of the official salary ; Sailing that, the 
creditor mi^t apply to attach the salary, and in the last resort 
only, might proceed against the debtor's person. 

In the present case, the matter stands now rn this position : a 
wriC^against person has been recalled, and the District Judge, upon 
the application, not of the creditor, bx^t of the debtor, has ordered 
a sum of Rs. 20 out of the debtor's salary to be seized monthly 
until plaintiff's writ is satisfied. We see no reason to interfere 
with Uie order sequestering thi^ debtcMr's salary to the extent of 
Bs. 20 monthly, which has been made at the debtor's instance, and 
which will not prevent the creditor from enforcing his writ as 
against any other property which the debtor may possess, or, should 
that remedy fail, to satisry the writ, from applying for such further 
sequestration of the debtor's salary (if any) as the District Court 
may, in its discretion, think fit to award. With regard to plain<^ 
tifrs remedy against defendant's person, it wUl be time enough for 
him to seek to enforce that, when he has exhausted his remedy 
ajiainst defendant's property, as well the official salary as oth^ 
property, withoi^ bis writ being satisfied. Ifo costs in appeal. 

Affirmed^ 



p. C. Kalutaza, h 

Ferdinands^ Z>. Q. A, and Morgan, 2>. Q. A, for plaintifP and 
Every Court appellant (the Government Agent) ; Grenier and VanLangenberg 
has an inhe- £qj. defendant and respondent, 
rent nght to ^ 

inspect land The Supreme Court affirmed the judgment of the court be- 

in litigation low^ ae follows :— 

pe ore 1 . ^^ ^^ ^£ ^p^jj^^i^ ^j^^ ^^ valuation of the learned Districfe 

Judge is in conformity with the evidence adduced, and^represanta 
the^market value of the land. 

The District Judge was in error when he held that the words 
of the Ordinance prevented him and the assessors from inspecting 
the land. Every court has an inherent right to inspect iuidi ki 
litigation before it. Cases may arise where it would be necessary 
for the District Judg^ (after due notice of his intention to do so) 



\ 
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lo adjourn from the ordinary court houae, and to hold the court for 1877 
the examination of witnesaes, and decision of the caufle, on the October) 9. 
hind itself or its vicinitj. 



C. R. kumnegala, 2216. 

Browne and Layard for plaintiff and appellant, Ferdinands, 
2>. Q, A. for defendant and respondent. 

The Supreme Ck>urt affirmed the judgment of the court below, 
in thene terms :— 

We are of opinion that the Village Tribunal in question had 
jurisdiction, under the 21 st. section of the Ordinance No. 26 of 
1671 to determine and fix the correct boundary between the 
gardens belonging to the plaintiff and defendant. The parties 
agreed to a reference of the matter to arbitration, and the judg- 
ment of the Village Tribunal, approving of the award of the arbi- 
trators, is unambiguous ; it was laid before the Goyemment Agent 
Under the 82nd section and was affirmed. 

The Ordinance does not give appellate jurisdiction to th^ 
Supreme Court to review the proceedings of Village Tribunals, 
Imd it is therefore impossible for us to review the proceedings oi 
the Tribtmal in question. But as the judgment is Unambiguous^ 
and decided a matter of fact on a queston within the jurisdiction 
of the tribuniil to try, and as the parties to the case in which the 
judgment was given are the same as those in the present case, we 
hold that the judgment of the 14th May was right. 



Village 
tribunal} 



J. P. Matara, 25,624. 

P. C. 78,939, 78,940, 78,947, 78,948; 

Orenier for appellants. 

The following is the judgment of the Supreme Court in the 
khore cases :«^ 

Of these five cases. No. 79,989 and No. 78,947 are counter 
charges between the same parties under the Toll Ordinance : the toll- 
keeper of Polwatte gate charging Mr. Bird with evading payment 
of toll, and Mr. Bird charging the toll-keeper with improperly de- 
manding tolL 

In No. 78989 in which Mr. Bird is charged with evading the 
toll, it is proved that defendant is an officer entrusted wi^ the 
superintendence of minor roads. The 7th clause of the Ordinance 



Toll Ordi^ 
nance. 
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1877 exempts from toll all persons employed in the maintenance of any 
October, 9. road within ten miles of the toll station at which toll is to be levied, 
upon production of a certificate from the officer superintending the 
work. If Mr. Bird, though a superintendent of minor roads, was 
on the occasion in question driving past the toll station on other 
than the business of his office, he would be liable to pay toll ; but 
there is in this case evidence, admissible as part of res geatcB, whidi 
quite warranted the Police Magistrate holding that Mr. Bird was 
{)assLng thiB toll station oh road businiess, on his way, in ^t, to in- 
spect a road under his charge. It does not appear that he produ- 
ced to the toll-keeper any certificate, and counsel for the toll-keeper 
laid much stress on this incident ; but there wa43 no necessity for 
him to produce any certificate, since he Was himself the officer in 
charge of the work, and it would be absurd to suppose that he 
need grant a certificate to himself. It was indeed argued that he 
ought and should have provided himself with a certificate from the 
District Chairman or committee. That argument, however, is very 
simply disposed of by this observation, that the 7th clause of the 
Toll Ordinance requires, and for very obvious reasons, no other 
certificate than that of the person actually superintending the work. 
For these reasons, the order of the Police Ck)urt in cases Nos. 78939 
and 78947 are both affirmed; 

The other three cases are counter charges of assault between 
the same parties. With regard to these, the Supreme Court is by 
no means satisfied upon the evidence that either party committed 
anything in the nature of an assault of which a court of justice 
need take notice. The decision in these three cases are therefore 
set aside and the defendant acquitted. 



October, 12th. 

Present : — Clarence, A. C. J. and Dias, J. 

P. C. Colombo, 7983. 

The Supreme Court set aside the order of the court below in 
these terms :— ^ 

j^lea of autre A man who hais been tried and acquitted of a charge brought 

fins acquit under the 166th section of the Ordinance No. 11 of 1868, cannot 

be again tried for the same ofiEence imder the 54th section of the 

Ordinance No. 16 of 1865. The plea of autre fois acquit should 

have been upheld. 
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I). C. Galle, \mi iltS. 

October, 9, 
On a charge of burglary, after the case for the prosecution — 

had been closed, and the prisoner's counsel had addressed the court, 1* Iiregu- 
Nell, D. Q. A,, " put in evidence case No. 14155 in which prisoner l*nty in 

" was convicted of stealing a bullock and hackery, in case the Pf^^'^^fi? P{®' 
ft.'.jj^ •*>> ^ vious convic- 

" court intended to convict." ^ before 

The learned District Judge convicted the accused in these verdict, 
terms:— 2. The mode 

In the absence of any evidence on the part of the prisoner to show of proving 
that he went with any other motive, the court must hold according preyious 
to the evidence that it was with the intention of theft, and the case ^^^^^^0°** 
put in shows the prisoner to have been formerly convicted of stealing; 
He is sentenced to 12 months' imprisonment with hard labor and to 
deceive 20 lashes^ 

On appeal, Qrenier for appellant contended that the putting in 
of the previous conviction before sentence, was altogether informal 
and the proceedings ought therefore to be quashed. The District 
Judge had apparently been influenced by the previous conviction 
in arriving at the conclusion he did. 

Ferdinands^ D^ Q. A., would not gloss over the irregularity, 
but the District Judge was far too able a man to allow the previous 
conviction to weigh in his mind as to the guilt of the prisoner on the 
charge then before him. Indeed the District Judge recorded that 
the case put in evidence was available only in case he intended to 
convict. But imder any circumstance, it was competent to the 
Supreme Court to reject that part of the evidence and see whether, 
independently of it, the conviction might stand. He submitted it 
would\ 

Cur, adv, vnlU 

And noW the Supreme Court affirmed the judgment as 
follows : — 

We notice with great surprise that at the trial of this case 
the Deputy to the Queen's Advocate adduced, before the District 
Judge had pronounced his verdict on the information, to prove a 
previous conviction against the prisoner. We have considered 
whether, under these circumstances, We should not quash the proceed- 
ings, if not acquit the prisoner. We have however decided to 
affirm the conviction, because we can find no ground for supposing 
that the District Judge's mind was influenced to a conviction by 
this improper suggestion of previous conviction. The evidence 
proved beyond doubt the prisoner's forcible entry into the complai- 
nant's house by night, and there was no explanation whatever for the 
defence. 
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1^78. We have also to point out that even ha<l the evidence to pror^ 

October, 9. a previous conviction been tendered after the Judge's verdict on 

the indictment, it was singuhirlj deficient. A previous conviction 

cannot be proved by merely putting in a District Court record^ 

trithout any evidence to prove the identity of the prisoner. 



t). C. Kaltitara, 29927. 

Whether en- On appeal against a conviction for contenpt of coorli Ferdi-^ 

tering the gandSj D. Q. A, appeared for appellant, Browne for rapondent. The 

witness-box Supreme Court held as follows >— 

with ones '^ 

slippers on, Conviction set aside. If the appellant entered the witness box 

is a contempt with his slippers on from intentional bravado, such a proceedings 
of court, would be a contempt of court which the District Judge might 
punish, but the Stipreme Court thinks that the District Judge waft 
over hasty in jumping to the conclusion that a contempt was in- 
tended. It is hardly likely that the appellant, himself a suitor in 
the case, can have deliberately mtended to alEront the Judge, and 
the Supreme Court oonfldderB that the District Judge would have 
acted more discreetly, had he, in the first instance at any rate, con- 
tented himself with calling the witnesses attention to the circun^ 
stance and directing him to remove his slippers* 



October y 16th. 
Present : — Clarence, A. C. J. am! DiAs, J. 

P. C. Colombo, 8466. 

Wrtintt nance. This was a charge of maintenance, which the Police Magis-> 

trate, after evidence heard, dismissed. On appeal, the Suprente 
Court called upon the Magistrate to state Ids reasons for the dis- 
miasal of the case. He wrote as follows ; — 

The Registrar, Supreme Court. 
Si a, 

In reply ta your letter of the lltli instant, I Imve the honor 
to state thai the complainant admitted that the defendant had been 
supporting the eldest child which was with him. Defendant did not 
admit the paternity of the other two children, and I considered that 
complainant had not adduced such evidence as wouM justify a finding 
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that the;^ were defendant's children. He waa aceordinsly not called 1877. 
on for iufl defence, and defendant acquiited on complaanant doais^ Octobar, 16. 
her case, — 

Yours Ac, 

W. Pbmkct* 

Dcmhord appeared for appellant, Grenier for respondent. 
Tlie "Supreme Court held as follows : — 

After reading the Police Magistrate's letter, explaining his 
reasons for the order made and appealed from, it ia directed that 
the order be affirmed. 

Haying regard to the Police Magistrate's letter, we maj add 
that, following the English decisions, his order is not to be consi- 
dered as a dismissal on the merits, barring future application in 
respect of the two young children, {re Harrington, 12 W. K. 420.) 



P. C. Matara, 78927 and 78928, 

In accordance with the Police Magistrate's directions referred 1. A plea 
to in case Nip. 78,789, reported in page 268 of these reports, cases of autre foU 
were instituted against the gamblers and keeper of the gambling o^^^ will 
house before the Gansabhawa of Wellabada-pattu and thence transfer- ^^\ ^^ 
red to the Police Court. In case No. 78928 defendants were charg^ moS o?*^ - 
with gambling with dbrds and dice at a house in Dondra, kept for the ^Qiuttal 
purpose of common or promiscuous gaming, in breach of Ordinance ^ p 
4 of 1841, aec. 4, subsec. 4; and in case No. 78927 a Notary truction"^ 
was charged with keeping the house, in breach of Ordinance 4 of ^^ gg ^^ ^^ 
1844 sec 19. * Village 

In both cases various legal objections were taken which were ^^?^^J^f* 
over-ruled by the Police Magistrate (Arunachalam)y who oonyicted ^LtT ^' 
the defendants, holding the following facts proved in 78927 (the ]KSnu ' 
same facts were proved in 78928). << 1 . — That on the 28th of July, ^ .» 
two Policemen went with Mritness Bastian to the President of ^ujigjitio 
Wellabadapattu, the chief resident official at Dondra, and after ^f ^^^^ Police 
obtaining his permission went with two others, five in all, to def en- Coort to try 
dant^s house (which is not far from the President's), saw a large gambling 
crowd of people gambling with dice and cards for money, and as offences 
the gamblers rose and ran, seized seven of them, (the defendants under the 
convicted in 78928) and at once took them before the President, Q,^?f^**'. 
and then before this court, — and that they found in the gambling ^ot°*n«ted* 
room, the cards and dice &c., produced before this court. 2. — That y^y ^^ j^^j^. 
on the three days immediately preceding the 28th of July, t. «., I diction of the 
believe, from the beginning of the Dondra Perah^ra— the two Oansabawe 
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1877. • Policemen, owing'to rumours in the village that gambling was going- 

October, 16. on at defendant's house, went to the house, and saw people running 

t trvth through the jungle behind the house ; and that on the 27th of 

M breaches ^^^ *^^ early on the 28th of July, witness Bastian went to the 

of theViUaire ^^^^^^ ^^^ ^^ crowds of people actually engaged in gambling 

Councirs ^^^ money with cards and dice^, 

rules, [and *' These facts are quite enough to maintain the charge in the 

'per LavTrie^ plaint, that the house was kept for the purpose of common or pro- 

•/., it is not miscuous gaminsr. Defendant is the owner and occupier of the 

"^^^^Jy K*^* house, and has lived in it with his family for at least ten years, and 

but^onsts tile ^^ ^y^g in it during the Perehera week. It does not appear that 

jurisdiction ^^ ^^^ occasions on which the witnesses visited the bouse, he was 

of the Gan- ^^^^ ^^ ^^j ^^^ ^ ^^ ^^ think with defendant's counsel that it was 

sabawe.] necessary to shew that he actually superintended the gambling and 

. _, received the profits . Such evidence is very rarely procurable, ea- 

iuriadi 'tion P^^^^J where the keeper holds a fairly respectable position in 

of the Gan- ^^^^Jt b^^^ ^^ the defendant (a Notary) appears to hold. But it 

sabawe as ^ ^^^ ^^^ ^ moment to be supposed that large crowds of people can 

described by assemble in a house and gamble for days, unless the actual occupier 

cl. 26 of of it sanctions and approves of the gambUng and receives soiqe 

Ordinance compensation in return for the risk he runs." 
No. 22 of ^ 

1871, is ex- On appeal, VanLangenberg and Grenier appeared for the apr 

clusive only peUants iu each of the cases, and Ferdinands^ D. Q. S, for respon,- 
tn those civil ^j^f 

'^°^Be"™*° The Supreme Court affirmed the conviction in both cases for 

pressly sche- ^^®*^*^'^'* given in the following elaborate judgments : — 

duled OS such 
in cl. 21. Opinion of the Acting Chief Justice,, 

5. The These two cases come before us on appeal by defendants against 

simple fact convictions in No. 78,928, of gambling in a place kept for common 
^^ * ?I?^ ganiing, and in No. 78,927 of keeping a place for common gaming, 
pean being ^^^ former charge being laid under sub-section 4 of clause 4 of 
^™S«tS?^^ t^e Vagrant Ordinance 1841, and the latter under clause 19 of the 
of tne cir- same Ordinance. 

cumstances ^^^ fi^^ P^<^ raised in each case was a plea of autre fois acquiK 

under which That plea was clearly not maintained, because there was no proof 

he came to of any acquittal. It appears that originally charges were preferred 

be such, ousts against defendants in the Police Court, and on a contention being 

the junsdic- j^ised for the defence, that the Police Court had no jurisdiction^ 

G^nsabawe ^^^ Police Magistrate, though holding an opinion that the Police 

Court had jurisdiction, thought it well that the charges should be 

6. What disposed of by the Gansabhawa, and so struck €& the case. The 

evidence is charges were then preferred in the Gansabhawa, and thence, under 

sufficient to ^.]j^ interference of the Government Agent, re-transferred to the 

convic a Police Court, by institution of the cases now in appeaU Doubtless, 
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if the Police Magistrate waa of opinion that his oourt had jurisdic- 1977. 
tion to try the original charges preferred, his proper course was to October, 10^ 
oyer-rule any plea raised as to jurisdiction, and proceed to trial of Tj. 

the charges : however, in the events which happened, defendants ^^uiL^ 
cannot maintain this plea of autre fais acquit, since there haa not 
been any acquittal. 

After disposing of this short point, we come ta the question of 
jurisdiction itself, and it is contended for the defendants that by 
virtue of the 25th clause of the Village Conmiumties' Ordinance, 
the Police Court jurisdiction to try these charges was ousted, and 
that this allied gambling, and this alleged keeping of a oommon 
gaming place were cognizable only on prosecution before the Gan* 
sabawa. The 5drd clause of the Village Council rules for the 
district in question declares that 
I '* any person found gambling, cock-fightinff, or hackery- 

^* racing on public thoroughfares, shall be liable to a fine 
^' of Rs. 10, and any person keeping a house or place of 
^* gambling or cock^hghting, shall be liable to a like fine,, 
^* and a further fine not exceeding Rs. 5 per day if such is 
I ** continued after notioe to abstain from a breach of the 

! " rule." 

I think it reasonable to refer the words ** on public thorough- 
fares" to hackery-racing only. 

The contention then is, that since gambling and keeping a 
gambling place are punishable in the Gansabawa under this rv^ 
the Police Court junsdiction is ousted by the 25th dause of the 
Village Council Ordinance which provides that 

" the jurisdiction, civil and criminal, conferred on the 
'* tribunals hereby created, shall as respects the natives of 
** sub-divisions in which they are establiahed, and subject 
^< to the proviso in clause 21 * * , be exclusive, and 
'' shall not be exercised by any other tribunal, on any 
** plea or pretext whatsoever." 
This contention at once &ils, for the purpose of the present 
cases, because the complainant in both cases, an liutpector of Police, 
)i an Englishman, and not a native, dause 21 requires ** both par- 
ties" to a '' criminal case" to be natives^ except in consent casea» 
in order to found the Gransabawa jurisdiction. In the cases before 
usi we have no concern to enquire how Mr. Holland came to be 
the complainant, it is sufficient for us to know that he is the oomr 
plainant. 

But the general question of jurisdiction which haa been aigned 
before us is one of importance, and we do not think we should de^ 
right in deciding these appeals upon the short ground that the coob- 
plainant is not a native ; we shall therefore consider ihe contention. - 
raised apart from that circumstance^ 
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1877. In limine we do not view the question as one of a repeal of 

October, 16, ^^ proviaiona of the Vagrant Ordinance in h&c re by the Villaga 
"" Council Ordinance. There are no doubt instances, to some of 

which we have been referred in argument, in which a statute 
creating an ofiEenoe, and affixing a particular penalty, has been 
held to be constructively repealed by a subsequent statute which 
described the same ofEence and affixed a different penalty. Such 
questions are questions of the Legislative intention. We do 
not think the question arises, whether, by virtue of this Village 
Council rule as incorporated in the Village Council Ordinance^ 
there be such a thing as a partial local repeal of certain portions 
of the Vagrant Ordinance. But the question still remains, whether, 
having regard to the 25th clause of the Village Council Ordinance, 
the Police Court can any longer exercise its jurisdiction over these 
charges. 

Under the Vagrant Ordinance, the Police Court may punish 
gambling in certain places with £, 2 fine or one month imprison- 
ment at hard labour. Under the VLUage Council Ordinance, the 
Gansabawe may punish gambling in any place with Kb. 10 fine 
only. Under the Vagrant Ordinance, the Police Court may punish 
keeping a gaming place with as much fine or imprisonment as the 
Court has jurisdicton to award, so that if the Police Court juris- 
diction is ousted by the Gransabawe jurisdiction, no gambling or 
keeping of a gambling place can ever be punished in this District 
with more than the limited punishment which the Gansabawe can 
•ward. The ezdusive jurisdiction spoken of in cl. 25 of the 
Village Council Ordinance is '* the jurisdiction civil and criminal 
hereby created." The clause of the Ordinance which professedly 
creates civil and criminal jurisdiction is cl. 21, which declares 
that the Gansabawas are '^ to try breaches of Village councils' rules, 
and to exercise civil and criminal jurisdiction'' in the civil and 
criminal cases thereinafter described. Probably the truth is that 
when the Village Communities Ordinance was enacted, the contin- 
gency of a Village Council rule overlapping the criminal jurisdic- 
tion of any existing court was not thought of. The Legislature 
seems to have regarded the Gransabawe jurisdiction of trying 
breaches of Village Council rules, and the Gransabawe criminal 
jurisdiction of trying to a limited extent ofiEences already constituted 
by AyigfcJTig law, as ^stinct matters, and the reason why clause 25 
contains no express reference to breaches of Village Council rules 
probably is, that it was never conceived as possible that any other 
oonrt coxdd have or claim jurisdiction to try a breach of, a Village 
Council rule. This latter consideration supplies, I think, the 
answer to the question now mooted. When a man is indicted 
nnder a statute or Ordinance, the ofEence is a breach of the statute 
or Ordinance, the act alleged is but the mode in which the enact- 
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knent i« said to have been infringed. So in the present instance, ISlT 

a man can only be charged before the Gansabawe with a gambling October, 16* 

ofEence as a breach of the Village Ck)uncil*B rule in that behalf, and 

the breach of the Village Council's rule could never be cognizable 

by the Police Court. I have no doubt that the provision as to the 

exclusive jurisdiction contained in clause 25 was intended to be 

restricted to those civil and criminal cases expressly scheduled as 

such in cl. 21. If gambling had been named in the criminal 

schedule, as another class of charge also to be foimd in the Vagrant 

Ordinance is named, viz. maintenance cases, then, undoubtedly the 

Police Court jurisdiction would have been ousted ; but gambling 

is not named in the criminal schedule. I regard the Legislature 

as having provided for exclusive Gansabawe jurisdiction only in 

those matters scheduled in clause 21, and as having done so with 

the mind that criminal matters, included in Village Council roles, 

could not give rise to any conflicting jurisdiction, owing to ther 

Very circumstance that, in such cases, the cognizable offence would 

be the breach of the rule, which of course could only be dealt Mrith 

by the Village tribunal. A breach of the 58 cl : of these Gransabawe 

mles is an c^ence triable by the Gansabawe only. A breach of 

the Vagrant Ordinance enactment against gambling, is an offence 

triable by the Police Court, and not by the Gansabawe. 

For these reasons, I think that the jurisdiction of the Police 
Court to try gambling offences is not ousted by the jurisdiction of 
the Gansabawe to tiy in breaches of the Village Cotmcil's rule 
against gambling. 

I am further of opinion that the convictions in these cases are 
sustainable upon the merits. In No. 78,1^28 the evidence is quite 
sufficient, and in No. 78,'927, in which the defendant is charged 
with keeping a place for common gambling, the evidence is alsa 
sufficient. Although there was no evidence of the defendant in the 
latter case being in the house at the time when the Police made their • 
descent, there was evidence that the house was his family residence, 
that it was being then used for common gambling, that it had been 
used for the same purpose before ; and, moreover, there was evi- 
dence that def endaiit, though not seen when the Police descended 
upon his house, was not absent from his village. 

It appears from the judgment of the Police Magistrate in one 
of these cases, that the Police Magistrate, before deciding the case, 
went to view the spot, and also examined on the spot two of the 
witnesses for the prosecution. It was quite proper for the Police 
Magistrate to inspect the place, but with regard to his examining 
ivitnesses there, it does not appear from the record that the defen- 
dants or any one on their behalf were present when such examina« 
tion took place. However, we need take no further notice of this 
point, since it has not been adverted to in the appeal. 
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1877. The opinion of the Acting Junior Puisne Justice (Lawrie)\ 

October, 16, delivered 4y Mr. Justice Dias: — 

I am of the same opinion. Village Tribunals were established 
^' to diminish the expense of litigation in petty cases, and to pro- 
Vnote the speedy adjustment of such cases.*' 

Their jurisdiction in criminal matters is limited to petty as- 
saults, theftey &c., and tke test of whether an offence is within or 
beyond it, Is whether the appropriate punishment is greater than A 
ks. 20 fine. 

The 2nd and 8rd provisos of the 21st clause and the Slot 
Vdause regulate what shall be done, if cliarges for more serious of- 
fences have by mistake been entertained^ Not only is power givea 
*to the President of the Tribunal and to the Queen's Advocate ancl 
tjrovernnient Agent to direct the cause of action to be tried by thd 
Police Court, biit by clause 3 1st, as aoonas the President discovers 
that the case is one in which the appropriate punishment is more 
than Ks. 20, he must stop the hial, and order the cause to be tTan»- 
f erred to the |>i^oper o6urt. A counterpart of these provisions is 
found in the 25th clause, for it is there enacted that it shall be th« 
duty of every court, whenever it shall appear to it that the case 
before it is one properly cognizable by a Village Tribunal, to stop 
the further progress of the case, and refer it to the Village Tribu- 
nal of the district; 

It is maintained by tbe Ikppelli&nts in these cases that the o£Eens> 
bes of which the accused were charged, were offences properly oog<^ 
niasable by the Village Tribunal, and that the Police Magistrate 
t>ught to have refused to entertain the charge, and to have referred 
the case to the iaaid TribunaL 

The offences in question are gambling, and keeping a house 
for gambling, both laid under the Ordinance No. 4 of 1841. The 
Village Tribunal had no jurisdiction to tiy the offences under the 
Ordinance No. 4 of 1841, aild neither offence is included in thtf 
list of those expr^sly assigned by clause 21. That is not surprise 
ing, for so far ft'om gambling being regarded as a petty offence, it 
has long been looked on as a seriotks one, because it so often leads 
to crimes of violence. But it is urged that because one of the 
fniles of the village conitntinity, which this Village Tribunal has 
authority to enforce, provides a punishment for gambling, the Vil- 
lage Tribunal has exclusive jurisdiction. 

The rule is this, '* any person found gambling * * shall be 
'' liable to a fine of Ks. 10, and any person keeping a 
'* house or place of gambling * * shall be liable to a 
'< like fine, and a further fine not exceeding Bs. 5 a day, (if) 
" such is continued after notice to abstain from a breach 
" of this rule/' 



Tl^ body of the rules in which this occurs applies to ahnost 1877 
every subject which can afEect a rural population. All such rulea October, 16» 
are intended to supplement the common or statute law, to render it — 

more easily applicable and more readily enforced in the special cir- 
cumstances of the village or district, and are not intended to repeal 
or alter the law applicable to the whole Island. 

The words of the rule as to gambling are more comprehensive 
than the wo^d^ of the Ordinance No, 4 of 1841. By the rule, 
gambling eveif in a private house among friends is punishable. The 
rule thus supplements the Oi^dinance, and is intended to prevent 
gambbng, that is, gambling in the statutory sense of checking 
the taste for it being contracted in places where the Legislature did 
not venture to intrude. 

I am therefore of opinion that there is a kind of gambling 
vhich the Village tribunal has exclusive jurisdiction to punish, 
but that it has na power to punish the gambling struck at by the 
Ordinance ; sq that, if a prosecution were commenced against 
gaftiblers or keepers of gaming houses as for a breach of this rule 
before a Village Tribunal, and it appeared in the course of trial 
that the ofEence was one which fell under the Ordinance, and con- 
sequently that the appropriate punishment was higher than the 
tribunal could impose for a breach of the rule, it would be the 
duty of the president at once stop the trial under the 81st section, 
and to refer the case to the Police Ck)nrt. 

For these reasons I have no difficulty in sustaining the juris- 
diction of the Police Court and in concurring with the opinion of the 
Chief Justice on this as well on the other questions raised in these 
appeals. 



C. R. Puttalam, 10,312. 

The judgment of the Court below was set aside in these a . 

^^^-^ sunXmng 

PlaintifE claims to recover from defendant, the complainant a, witness to 
of a criminal case in the Puttalam Police Court, Rs. 8.50 for com* a criminal 
ing 17 miles to Puttalam to attend Court. It has abeady been trial is not 
shewn in an able judgment by Sir Edward Creasy {No. 5,159 C. B. ^"^^ ^J^ 
Negtnnbo, Srd December, 1863), that in this matter, the English "^^^ 
rule has been adopted as the law of this Colony, the Civil Law 
being on this point over-ridden by the English rme, under which 
the party summoning a witness to a criminal trial is not bound to 
remunerate him. 

It does not clearly appear whether plaintiff lives in Puttalam, 
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1877 or at the place whence he came to attend COuft. If the former, he 
October, 16. could not hare charged these travelling expenses even in a civil 

case. 

PlaintifPs action will therefore he disnodased with costs. 



D. C. Colombo, 317. 

Informal ^^ ^^^^ testamentary suit, the guardian was found guilty of 

proceedings contempt of courtr 

m contempt q^ appeal, Grenier appeared for appellant, Layard for respcm-^ 

of court. ^^^^ 

The Supreme Coui-t set aside the order complained of, in these 
terms:— 

The Supreme Court is unable to discover the previous order 
referred to by the District Judge in his order of 5th October. In 
the latter order, the learned judge refers to certain deeds, and 
judging from the appeal petition, the appellant seems to have been 
committed for the non-production of these deeds. There is do 
definite order in the case calling upon the appellant to produce any 
deeds. All that appeai-s on the record is a report of the testamen- 
tary clerk of the 22nd January 1875, in which he says that the 
appellant should be required to produce the transfers as ordered on 
the 30th August 1866, which statement is not borne out by the 
order of that date. The District Judge should make a definite 
order on the appellant to produce the deeds in question within a 
given time, and if they are not produced, or their non-production 
sufficiently accounted for, deal with the appellant as for a contempt. 



October, 18th, 

r resent : — Lawrie, J. 

Tlie Queen v. Meera Scubo. 

Indictment [Though this case was not before the Supreme Court in iC9 

for a false ^PP^^^<^^^ jrurisdiction, it has been thought desirable to inseii; a re- 

defamatoiy P^^ ^^ ^^ h&re from the fact of its being a novel case."! 

libel will lie ^t the Sessions of the Supreme Court in its original jurisdic- 

*the 1 w^ f *^°°' ^oldiQU at Colombo during October, the indictment presented, 

tliis c*oTony, ^ ^^^ ^^^ ^*» *» ^^^^^« •— 

it being held The Honorable Richard Cayley, Esquire, Advocate of Our Sovereign 
that the Lady Queen Victoria, informs the said Court that Mutii Muasaibo, ua- 
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1a\\ rally wickedly and maliciously contriving and intending to injure 1877 
vilify ftud prejfidice one George Adolphus Hole holding tlie offices of October, 18. 
salt superintendent and Deputy Fiscal Puttolam and to deprive him of — 

his goo<l name fame credit and reputation and to bring him into public Roman 
contempt, scandal, injury and difl^race on tlie first day of March in the Dutch law 
year of our Lord one tliousand eight hundred and seventy seven, un- should be 
lawfully wickedly and maliciouHly did write and publish, and cause considered 
4ind procure to be written and published a false, scandalous, malicious obsolete on 
«ind defamatory' libel in a petition addressed to the Government Agent this point, 
for the North Western Province, containing divers false scandidous 
malicious and defamatory matters and things of and concerning the 
said George Adolphus Hole and charging and accusing the said George 
Adeiphus Hole with and of various corrupt practices, to wit, of bribery 
«ind extortion in the dtscliarge of hie official duties as salt 8uperin> 
t^ndent and Deputy FiscaL In a certain part of which said pethion, 
there were and are cqntained certain false malicious and libellous 
matters of and concerning the said George Adolphus Hole according 
to the tenor and effect following, that is to say (1) ^' Heads of salt 
<< department of former days give in contract to build salt stores to 
** receive the salt of the inhabitants to people. of consequence and with 
** good security, but at present Mr* Hole gives in contracts to his barber 
^* Madasami and doby Mari Muttu'*, meaning tliereby that Uie said 
George Adolphus Hole corruptly and in dereliction of liis duty as salt 
Superintendent gives out public contracts to persons unfit to can^ them 
out and being in his private employ : whereas in truth and in fact 
the parties indicated were and are fit persons to undertake such work 
and never were in the service of the said .George Adolphus Hole as 
barber and doby as falsely alleged as aforesaid. " 

And the said Advocate further informs this Court that in a certaia 
other part of the said petition there w^ere and acs contained certain 
other false malicious and libellous matters of and concerning the said 
George Adolphus Hole according to the tenor and effect following, that 
is to say, (2) ^* Although orders were issued to the effect that salt will 
'* be issued from first January from Kalpitiya and Nachchikolli stores, 
*' yet if a sum of five Rupees is offered, he directs them to Kalpitiye 
*' which can be ascertained from the records of the Kachcheri"-r 
meaning thereby that the said George Adolphus Hole upon receipt of 
a bribe of five rupees disregards orders previously made as to issue of 
salt. 

And the said Advocate further informs this Court that in -a certain 
other part of the said petition there were and are contained certain 
other f&lse malicious and libellous matters of and concerning the said 
George Adolphus Hole according . to the tenor and effect following, 
that is to say (3) ^^ When the manufacturers have collected their salt and 
'* heaped them according to their respective number, he, having received 
* fowls jaggery and money, permits the ownets of numbers 15 or 20 
^* to remove their salt soon after number one is over; when questioned 
** as to why it was, he brings out f rhrolous excuses: to the effect that 
*' ktittus are leaking &c &c, for all these thin^ the storekeeper also 
** has a hand. The salt store superintendent is ignorant of the bribes 
'* that the storekeeper receives and the storekeeper is ignorant of the 
•* bribes that the salt superintendent receives". Meaning thereby that 
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1877 tlie said George Adolphud Hole in in tlie habit of corruptly receiving 
October, 18. bribes in money fowls and jaggery in the discharge of his public duties 
— as salt superintendent. 

And the said Advocate further informs this Court that in a certain 
other part of the said petition there were and are contained certain 
other fal^e malicious and libellous matter of luid concerning the said 
GeCTge Adolphus Hole, and to the tenorand efEoct following, that is to saj, 
(4) *Mn tlie absence of the Assistant Government Agent, having 
*^ received handsome bribes, he issues orders to sell properties sequester- 
'* ed under writs without taking any security at tne time, when title 
*' deeds are produced he takes no notice of them". Meaning thereby 
that the said George Adolphus Hole in the dischar^ of his officiiu 
duties as Deputy Fiscal as aforci>aid, is in the practice of corruptly 
receiving bribes and extorting moneys from parties w^hom he unfairly 
benefits to the prejudice of others. 

And the said Advocate further informs tliis Court that in a certain 
other part of the sai 1 petition there were and are contained certain 
other faiRe malicious and libellous matters of and concerning tlie said 
George Adolphus Hole according to the tenor and effect following, that 
is to say, (5) *' On tlie twelfth of July one thousand eight hundred 
'* and seventv six he has received from me also twenty five Rupees 
*' in cash and three fowls." Meaning thereby that the said George 
AdolphuH Hole corruptly received the said twenty five Rupees and ' 
three fowls as a bribe in the dischax-ge of his public duties: he the said 
Mutu Mirapaibo then well knowing the said several defamatory state- 
ments to bo false, to the great damage scandal and disgrace of the 
said George Adolphus Hole, to the evil example of all others in the like 
case offending and against the peace of our Lady the Queen Her cr6wn 
and dignity. 

Ferdinands^ D. Q. A, for tlie crown. 

Templef' for the prisoner raised the following question of law, 
whether, the colony o£ Ceylon being under the Roman Dutch Law 
in all criminal cases not especially provided for by the Ordinance 
for the time being in force, a crimizukl suit could be brought under 
the Roman Dutch Law for a libel ? 

He cited Van (^er Undents Institutes (Henry's edition), p. 340 
commencing " simple defamation" to end of p. 341, and ai^ued 
that the prosecutor, though employed by government, was not a 
member of the government within the meaning of this section* 
ITe further cited Van Leeincen ch. xxxvii § i. " the sheriff- or the 
*' public has no peculiar right to an action of injury or slander, or 
*' to institute a criminal suit on that H<?count, unless it be an im- 
*' common calumny, in which the public is interested on account ot 
*' the consequences" bIbo § 3 of the same ch. p. 481 ; and Vuet ad 
rnndedaJt lib. xlvii. tit. x. sec. 17, commencing " quia tamcn pasna 
to " si nlieno ddirto Icpfti Mnf\ also sec. 18 of the same lib. and tit. 
rommoneing with the beginning of the sec. to " convenient r 
legi' : from wliich he argup<l that no criminal proiiecution lay 
tiuder the circumstances against the prisoner* 
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1877 
Perdtnands D. Q A. waa not heard in reply. Ociol>or, 18. 

Lawkik, J., held JiM that the proseoiitor was not a member of 
the governmenty as defined by Vander Linden ; but that a criminal 
pro^ecuticm for libel on a private individual, can be sustained by the 
English Law, and by that of all civilized nations of the present 
day ; and consequently the Roman Dutch Law, in the present case, 
presuming it to be conclusive in favor of the prisoner's contention, 
must be considered obdolet6. 

After the jury had found the prisoner guilty, Templer moved 
in arrest of judgment, that the Judge's ruling was such an error in 
matter of law as would fall within sec. 20 of Ordinance No. 28 of 
1865, and that the question should be re-<trgued before the collec- 
tive court. Section 23 was read. 

Ferdinands, D. Q. A, in reply was stopped by the Judge. 

Held by Lawrie, J., that inasmuch as be had previously taken 
the opinion of one 6f the other Judges of the Supreme Court on 
this very point, and as both were agreed on their law, that a re- 
hearing of the arguments would only create a delay, and could not 
have any effect on the eventual pimishment of the prisoner, and 
the motion -was accordingly refused. 



October, 19fL 

Prenint: — ClarexcK, A. C. J. and DiAS, J. 
P. C. Colombo, 8,579. 

Do7*nhorst for appellant. 

The following judgment of Clarekce, A. C. J. sets out the tJuder cl. 26 
facts of the case : — of Ordinance 

This case was argued before me when I was sitting alone, and ^^: *^ ^^. 
1 was about to affirm the sentence, entertaining no doubt but tiiat -A^^' inipn- 
it was within the power of the Police Magistrate to inilict it, when |^ inflicted 
counsel for the appellant dreW my attention to the ca^ P, (7. ^y^a thouirh 
Colombo, No. 3,430 reported at p. 41 of Mr. Ramanathan's Re^iorts. the plaint is 
I certainly am of opinion that, since the Ordinance No. 8 of 1869 not entitled 
which alters the extent of punishment which may be inflicted for under the 
, breaches of clauses 26 and 29 of the Ordinance No. 10 of 1844 Mn«p<Jin« 
Ts, bv virtue of ita 2nd clause, to be read and construed as if it and w ft 'f^aSi 
the Ordinance of 1844 were one Ordinance, the Police Magistrate ^^'^^^ *^^* 
can inilict the larger measure of punishment meted out by the 
Ordinance of 1809, without it being a condition precedent to his 
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1877. power to do so, that the comjilaiuant should have entitled hia 
October, 19. plaint under the Ordinance of 1869 as well as under that of 1844» 
— I should not, however, sitting alone have ventured to assert my 

own opinion counter to what appears to have been a decision of the 
collective court. But holding very strongly the opinion which I 
have mentioned, I have consulted my brother Diaa and my bix)ther 
Lawrie, and as they agree in my view, I shall give expression to it 
by affirming the sentence appealed from. 



1*. C. Ratnapuni, 2,249. 

. , Per curiam : This is a charge under the Proclamation of 

fof'bl ^ ^^ August 1819) consequently if complainants establish that they 

t»ntry nnder ^®^® ^^ ^^ actual occujmtion. of the land, the criminal charge can- 

tbc procia- °^^ ^^ ™^^ merely by defendants impeaching, although bona fide^ 

niation of the lease under which complainants were in. 

)819, cannot If this were a proceeding under the Malicious Injuries Ordin- 

be met by ance, the existence of a bona fide claim on the part of the defendant 

impeacliing, would be a proper reason for referring the complainants to a* civil 

^T^\\\o *V\\. ^^^^^ 5 ^^^ tmder the Proclamation, the offence is the forcible 

\>f the com- ^^^^io*^ ^J ^ breach of the peace of claim real or colorable only, 

]»hiiiiant. without the authority of a proper court. See P. C Kandy, 81^859 

Vandci-straaten*s Rep. p. 261. 

Set aside and case sent back for trial. 



P. C. Kalutara, 58,104. 

A constable Per curiam: — This is a prosecution under cl. 167 of Ordin- 

ucting under ^^^ ^^' ^^ ^^' ^^^^j *i^^ the issues is whether the Police Constable 

the orders of frivolously and vexatiously arrested complainant. It cannot be 

his Serjeant, said that he acted frivolously or vexatiously, when, according to 

cannot be the evidence, he acted merely upon the ordei-s of his Serjeant. 

charged with Whether the arrest was legal or illegal is not 4;he issue, 
frivolous ar- 
rest, under AJfirmefL 
cl. 169 of Or- 
dinance 1 1 of • 

1868. 

P. C. Lindulla, 1,815. 

VanLangenberg for defendant and appellant. 

Per Curiam : — Whether or not complainant has an action for 
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false imprisonment against defendant for detaining ' Iier in his 1877 
own premises after her arrest on his own writ against her person, October, 19. 
is a question which we have not now to decide. She cannot main- ^ "^^7 ^ 
tain her present charge under clause 167 of Ordinance No. 11 of qI^I^ "e 
1868, which has reference to arrest a&d- detention on erkiunal j^^ n ^f 
charges. 1868* has ro- 

Judgment set aside and defendant acquitted. ference to 

% detention on 

criminal 

charges only. 

J. P. Jaffna, 12,110. 

The appeal lodged against the order of the Justice were re- No appeal 
jected as " no »p|)eal lies by way of appeal to the Supreme Court Kes to the Su- 
agi^inst an order of the Justice of the peace declining to entertain P'^'*^® Coiu*t 
a charge and discharging the accused.** orfr^f J*P 



P. C. Jaffna, 145t>4. 

The Supreme Court held as follows : — 

This court has already pointed out in P. C Colombo 17 7Q, 
December, 12th 1876, that it is not necessarily incumbent on a 
complainant to attend and point out his defendant for the execution 
of process, though he may be required to do so if his aid is really^ 
necessary for the identification dE the defendant. In the present 
case, we certainly cannot take upon ourselves to say that the de- 
scription given of defendant's name and residence is insufficient 
without the aid of complainant. If the FiscaFs officers are unable 
to serve the process without complainant's aid, complainant may be 
noticed to attend and point out his defendant . 



P. C. Mallakam, 6623. 

This was a case of assault, and of unla^vfully and maliciously '• Tl»® state - 
destroying a boundary fence. After evidence was heard for the "^^'^ts p^ade 
complainant, the Police ]Vlagi8trate recorded as follows : — ^° ^?. * 

" Complainant*s Proctor hmvcs to put in evidence case No. legally taken,. 
" 6621, P. C. which is a counter case to this, to prove that accused are admissi- 
" did destroy the limit fence, according to his own admission. Ac- evidence 
" cused's Proctor objects that as a criminal case, it cannot be put .??"°* ""?'» 
in, evidence against the accused. The case is received in evidence s su - 
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1^77. to prove the statements spontaneoualj made by thiR a^ctused just 

October, 19. now to the court, I think this is quite admissible, although it is A 

'*' . criminal cane. That caae waa called and disposed off immediately 

t^d^oD & before this, and is a counter case to this, referring to tlie same 

criminal transaction at the same time and place/' 

charge, Ac. On appeal against a conviction, {Ramanathan. for appellant), the 

court affirmed the finding as follows :-— 

2. Mode of It was quite conkpetent to the prosecution to prove as agains^ 

proving de- accu&ed in this case the statements made hj him, when giving evi- 

positions. dence in case No. 6621 as a ^vitness. It must be taken as settled 
by the decision of the Privy Council in B, v. CooUy L. E. 4 P. C, 
599, that the statements, made on oath of a witness, legally tkken, 
are admissible evidence against him, if he i^ subsequently tried 
on a criminal charge, excepting always answers to questions wh ich 
he was improperly compelled to answer, in spite of objections 
raised by him, that the answers would criminate him. We musC 
however point out to the Polioe Magistrate that the proper way of 
proving the evidence given by the present defendant, in his case 
No. 6621 would have been by calling some person who heard 
the evidence, for instance-, the Interpreter of the Court who signed 
the deposition, and in whose bands the deposition might have been 
placed. The mere ''putting of case No. 6621 in evidence" proves 
strictly nothing more than that such a case exists. We need say 
no more on the point, because ao objection on the head was taken 
by defendant's Proctor. 



D. C. Colombo, No. 1. 

The following was the special case stated to the court: — 

Lex loci solu-^ ** A policy of assurance was effected over the life of Sir Eichatd 
tiimie and the Francis Morgan on the 18th day of February 1852 No. 1105 with 
eiirrency in ^^^ Standard Life Assurance Company for tiie sum of £ 4999-19 

to l}e made '^ ^^^ premiums due and payable on the aforesaid policy of 

on a contract assurance, were paid half yearly by Sir Bichard Morgan in Colombo 

of life assu- and a receipt in the following form was given by the ag^its of the 

ranee entered said Assurance Company in Colombo in acknowledgement of the 

into in above mentioned payments. 

firo *° ** * Received the sum of forty seven poimds four shillings and ten. 

18o2. pence sterling being the premiinn for one i year's assuronce of £ 4999- 

19 on the life of Richard Francis Moigaa under the above mentioned 

Policy, Uom J 8th November 1876 to I8th February 1876.'* 

Signed James Hawib Claso)^. 

p. p. Manager. 
Signed David Scott, 

p. SecrotnryJ 
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" The payment of the premium before the change in local i8t7. 
ttirrencj was made in potmds, but after the Ifit January 1872 the October, 19. 
|)ayment was made in present currency, each pound being considw- 
^ equivalent to ten Rupees. 

*^ Sir Richard Francis Morgan departed this life on the 27t)l 
day of January 1876, having by his bust will and testament dated 
the 22nd day of June 1875 appointed his wife (the present plaintiff) 
sole executlix% 

'^ The said will was duly proved by the said executor, and 
ptx>bate granted on the 8rd day of July 1876 by the District Court * 
of Colombo. 

" By the death of the said Sir Richard 5Prancis Morgan recited 
above, the sum of £4,999 19 has become due and payable by the 
said Assurance Company to his Executrix. 

" The question submitted to this court for decision is whether 
the said Assurance Company is bound to pay the amount of the 
policy in pounds sterling, or in the legal currency of the Island jkt 
and after the rate of two shillings to the rupee." 

Extract from the Policy. 

Whereas Mrs. Classina Joselina Morgan, Wife of Richard Francis 
Morgan Advocate of the Supreme CoUrt of Ceylon, residing in Colombo, 
being desirous to effect an Assurance on the life of the said Richard 
Francis Morgan her husband to the extent of four thousand nine 
hundred and ninety nine nounds nineteen shillings sterling, with the 
Colonial Life Assurance Company, under class C, in accordance with 
the ** Regulations and conditions of Assurance" printed on the back of 
this Policy, and having subscribed, or caused to be subscribed, and 
deposited at the office of the said company in Colombo, Cevlon, a 
declaration, bearing date the fifteenth day of January 1852, which i» 
also signed bv the Directors subscribing as relative hereto, and which 
is hereby declared to be the basis of this Assurance, and having paid 
to the IHrectors the sum of two hundted and twelve pounds five shil- 
lings and ten pence sterling as the premium for «ucn Assurance for 
one year from the eighteenUi day of February 1862. 

Now be it known by these presents that if the said Richard 
Francis Morgan shall die at any time within the term of one year, as 
above set forth, the capital stock and fands of the said company, snail 
be subject atad liable to pay,and are hereby charged with the payinent, 
to the said Mrs. Classina Joselina Morgan her executors, administrators 
or assigns of the said sum of four thousand nine hundred and ninety 
nine pounds and nineteen shillings sterling at the end of three calendar 
months after the death of the said Richard Francis Morgan shall have 
been certified and proved to the Directors of the said company, the 
said sum of four thousand nine hundred and ninety nine pounds nine- 
teen shillings sterling to be paid at the office at uie said company in 
Colombo Ceylon from which this Policy has been issued, or at the 
office of the said company in London, at the option of the Directors of 
the said Company. 
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1877. The learned District Judge (Berwick) Leld as follows :-*- 

-1^* -^^ ^ *^® *^®® already decided to-day between Gordon and 

the Assignees of Brodie [see pp. 224-227 of these reports,] the 
preliminary question in the present case is the place where the debt 
is payable. I have carefully studied the Policy of Assurance and 
find that it contains an express provision as to the place of pay^ 
ment, but no provision as to the currency in which payment is to 
be made, which latter is what the words *^ special provision'' in the 
Queen's Order in Coimcil refer to. 

The Policy contains an express provision that the debt shall 
be payable either in Colombo or in London at the option of the 
debtor, and until that option is exercised and declared no judgment 
can be given on the present point. But although no forxnal decla- 
ration is evidenced by the special case, it would be idle for the 
(k)urt to wait for such a mere formality because the very submis- 
mission of the special case implies the Insurance Company's desire 
and intention to pay at the place most favorable to themselves viz., 
Colombo, and it is agreed by counsel at the bar that the option has 
already been declared. 

The debtor having declared his option to pay in Colombo, the 
debt is payable in Colombo, and as the Policy contains no special 
provision as to the currency in which the debt is to be paid (con- 
struing the word pound sterling as I have done in the case of Do- 
bree vs. Hayley) it follows that the Policy of Insiu'ance is within 
the purview of the Order in Council, and that it is competent 
to the debtor to pay the sum assured in silver rupees at the rate of 
one-tenth of a gold sovereign to a rupee instead of in gold or Bri- 
tish currency. 

On appeal, Grenier appeared for the executrix and appellant, 
and VanLangeviberg for respondent. 

The Supreme Court held as follows : — 

This is a contract of Life Assurance created in 1852. It waa 
indeed contended for the appellant that the contract must be reckon- 
ed as dating from the time of payment of the last premium, which 
of cc^irse would be subsequent to the date of the currency procla- 
mation (Ist January, 1872); but that contention cannot be main- 
tained for a moment. The payment of the premiums simply pre- 
vented the existing contract from determining, and did not create a 
new contract of assurance. The sum assured is payable in Colom- 
bo, or in London, at the option of the assurers. They have elected 
to pay in Colombo, and consequently the money is payable, under 
the Proclamation, in rupees, at the rate of one rupee for every two 
shillings. The contention of the appellant completely fails ; and 
the ap|)cal is therefore dismissed with costs. 
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October, 23rd, ^ ^f'^'^..^ 

' October, 23. 

Present : — Clarence, A. C. J., Dias, J. and Lawrie, J. 

D. C. Kandy, 1148. 

The following application of Clans Budde, in the matter of The'court 

the last will and testament annexed of the late A. C. T. Meyer, has a discre- 

explains the facts of the case : — ^^^ ^, rel*^ 

the stnnffeU' 
'' That by the will executed by the testator on the 11th April ^y ^f {i^^ p^. 

1878, he appointed Christian Ernst Mirus his executor. quirements 

'* That the said C. E. Minis having pre-deceased the^l testator, contained in 
the testator did on the 2nd May last, instruct Frederick John de Rule 4 of the 
Saram, his notary, to prepare a codicil to his said will, substituting Testament- 
applicant as executor in the stead of the said C. E. Mirus. *fy 77? a 

" That the said P. J. de Saram did accordingly prepare a codi- ^* ^^^^ 
cil in terms of the aforesaid instructions and such codicil was ac* ^^^^^ ^lla- 
cording to an appointment made with the said testator to have been iq^^ securi- 
executed on the day following. ties, if hy- 

** That the said testator having died suddenly on the night of pothecation 
the 2nd May, the codicil was not executed by him, (vide affidavit of property 
the said F. J. de Saram). be offered in 

" That Louise &phia Meyer, the widow of the said testator, has "^®" ^*®*^- 
by the annexed document for herself and as guardian of her chil- 
dren consented and agreed to letters of administration with the 
will annexed being granted to your applicant without his entering 
into the security bond usual in such cases. 

'* That your applicant finds it impracticable to furnish the usual 
security, and therefore prays that letters of administration be 
granted to him on his entering into his personal bond." 

Louise Meyer for herself and as guardian of her children con- 
sented to the application being granted, without the application en- 
tering into the security bond usual in such cases. 

The estate consisted of two coffee estates valued at Rs. 810,000 
and of some movable property valued at Rs. 2,440, aggregating in 
the sum of Rs. 812,440. 

The learned District Judge called upon the Secretary of his 
court to report on the matter. His report was as follows : — 

*' The 4th clause of the R. and O. requires that the administra- 
tor with will annexed should give two good and mtfficient securities 
for the due execution of the will, and further the court is required 
to examine diligently and strictly the sureties as to their sufficiency, 
and they shall make oath that they are severally worth, and even 
the form of the bond is given. 
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1877. '^ The widow is not the sole heir. The deceaaed left children^ 

October, 23. by the will they are the constituted heirs. The widow has only a 
"^ life interest so long as she remains unmarried. 

*' No consent will allow this. The R. and O. are imperative. 
'' See also 72nd clause of Ordinance 11 of 1868.'* 

The Judge ruled as follows : — 

In this application for administration with will ani^exed, it ia 
■ought to obtiun letters of administration without furnishing the 
usual security, but on giting only a personal bond^ on the ground 
that the applicant finds it impracticable to give the security required 
by the rules of court. The rules allow me no discretion whatsoever 
and though the consent of the widow has been secured I do not 
think that such consent could empower me to deviate from the pre- 
scribed rules particularly as the widow has only a life interest, and 
the interest of minors are concerned. The rules are v^ stringent 
and imperative, and even where a widow seeks for administration 
such administration can only be granted on her giving a bond with, 
two good and sufficient sureties for the due execution c^ the wilL 
Reference b^ng had (in requiring such security) to the amount of 
the property returned by the appraisers, not only is this compulsory 
but the court is directed to act with great care and caution, for all 
such suxetieB shall be diligently and strictly examined by the court 
as to their sufficiency and shall be required to fhake oadi that they 
are severally worth the sum for which they are about to enter into 
security. Where even the officer of the court is appointed, he can 
only get such administration on giving the security as directed. I 
am therefore of opinion that I have no power to grant this applica- 
tion and that I am bound by the rules and cannot deviate from 
them. The motion is therefore disallowed. 

• On appeal Ferdinands, Z>. Q. A., for applicant, contended 

that the court had a discretion to dispense with securities from 
executors, as might be inferred from cl. 72 of Ordinance No, 11 of 
1868. The object of demanding securities was to carry oat the 
trusts of the will, but under the present will the applicant had na 
such duty thrown on him. He prayed for letters ol adttinistra-^ 
tion only with view of seeing that the affairs connected with the 
coffee estates which required immediate attention weve not neglect^ 
ed. The widow consented to dispense with the usual securities. 
This is one of those cases in which the Suprenie Ck>urt could relax 
the stringency of the rule Na 4 of the Testamentary Rulea and 
Orders. Marshall's Judfftnents, p. 6. The court may order the 
least amount of security, or under the common law may grant a 
limited administration for one or two years. That would be 
sufficient for the purposes of this casc^ as after that period other 
arrangemcntti might bo made. 

Cur. nf(/t\ v^ilt. 
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And now Clar£NG£, A. C. J. delivered the following judg- 1877 
ment : — October, 23. 

The appellant and the notary employed by the testator have "^ 

made affidavits, from which it appears that the executor named in the 
wiU having predeceased testator on the 2nd May, the testator instruct- 
ed the notary to prepare a codicil appointing as executor appellant, the 
present appUcant for administration testamento c^nexOy and on the 
drd May the testator died before it was possible for him to execute 
the codicil which the notary prepared, and I see no reason to doubt 
that such was the case. If appellant had, as but for the sudden 
death of the testator we believe he would have, been actually nomi- 
nated testatoi^s executor by codicil, he would in all probability, 
under the xisual practice, have obtained probate without furnish- 
ing security, upon the principle recorded at p. 5 of Sir Gharlea 
Marshall's book, that it is in general unnecessary to demand secu- 
ritv from an executor, whose selection by the testator for that 
office is a proof of the testator^s confidence in his integrity. And 
in view of the drcmnstances, already referred to, of the present 
case, I think that we have a discretion, and that we might reason- 
ably exercise that discretion in appellant's favour, to relax some- 
what the stringency of the requirements contained in Rule 4 of the 
Testamentary Rules and Orders as to administrator's security. 

I will not say whether or not, under such circumstances^ we 
should consider it right, or ourselves at liberty imder any drcum- 
Btances, to dispense with collateral security altogether. All that 
we now say is that we have not been satisfied as to the urgency of 
appellant's application to be allowed to take administration on 
personal security only. He has made affidavit as to the extent of 
his property, and we shall do no more upon the present appeal than 
affirm Uie order of the District Judge refusing, under the present 
circumstances, to grant administration upon applicant's personal • 
security alone, and I may point out that the District Judge has a 
discretion, as recorded in Sir Charles Marshall, p. 6, to accept hy-« 
poihecation of property in place of sureties. 

Per Lawbik, J: I concur in affirming the judgment appealed 
against. The amount of the security which the applicant should 
be ordered to find is a matter within the discretion of the court, 
and in the peculiar circumstances of the present case, it might be 
fixed at a smaU sum,— nnifficient however to cover the amount of 
the income or revenue which the administrator is likely to have in 
his hands at any time* I am unable to say that the District Judge 
can dispense with sureties for the sum which is so fixed. 1 think 
our rules are imperative and require two sureties. From my experi- 
ence of the working of testamentary cases in this colony, I feel 
the necessity of there being sureties. In the events which may 
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• 
1878. happen to the most solvent and honest administrator, such as leav- 
October, 23. ing the Island, or dying, the sureties are the only persons to 
— whom the court can look, or on whom it has any hold even if we 

had power to dispense with sureties, I think it would be wrong 
to do so. 



D. G. Colombo, 3,826. 

1. The do*- In the matter of the Es&te of the late Capt. Henry Helsham. 

micue of jj^ ^m^ testamentary case, the widow of the intestate moved 

^"^ed to^be' ^ ^^^ o^* ©^ Court half of the monies belonging to the estate. 

retained un- ^^ appeared that the intestate, who was bom in England, purchased 

less an aban- ^^ ^® ^^^ March, 1851 his enaigncy in the 53rd Begiment, and 

donment of also purchased his Lieutenancy in the same Regiment on the 12th 

it be proved, October, 1852. He served in the Indian Mutiny, and was for his 

and the bur- services appointed Captain in the 25th Begiment, on the 15th 

then is cast December, 1859. In 1858 he went with his Regiment to England, 

mSio af *^ and in 1868 came with his Regiment to Ceylon. In February 

such al^^ 1864 he married his first wife, an English woman, and a son was 

donment ^^^ ^ October, of the same year. Mrs, Helsham died in June, 

2 Circmn- ^^^^y ^^^ ^ Pecember, 1866 he sold out of the army, obtaining 

stances in- ^^y^^^ ^o^ ^ commission, which was lent out on mortgage in 

sufficient to Cejloq, and formed the buJik of the estate property now in dispute. 

prove esta- Wlien he retired from the an^y he joined the Police force in 

Uishment of Ceylon. He yiaited England from June, 1871 to November, 

a new domi- 1872, taking home his son by his first wife whom he pla,ced with 

cile in the }^ relatives. In January 1878 he married for the second time 

^^o had^ the applicant, anotiher Englishwoman, her 3 children by him having 

been am ^^^ ^^^ previously. In May, 1873 he was superannuated from 

ofScer in H. ^^® Police and lived thereafter in Colombo till he died in March, 

Ms. army and 1874. 

had served Layard for the widow contended that the domicile of the intes^ 

*° f oroe^ *^^ ***® ^*^ Ceylon, and that accordingly the applicant was under Ro- 

„ ^, / man Dutch Law entitled to one half of the estate. 

3. The law 

of domicile Broume, for the guardian of the in&bnt son by the first mar^ 

governs title nage^ maintained that the original English domicile had never been 

to movables, changed for a domicile in Ceylon, and that the applicant as a widow 

under English law was entitled to only one^third of the monies. 

The learned Acting District Judge (Z. Lieaching) held as fol- 
lows : — 

' Captain Helsham was an ofiicer in Her Majesty's army until 

1866, when he sold his commission about six months after the 
death of his first wife who left one child, the present opj>onent. 
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It is unquestionauie uuat until the date of such sale, his domi- 1877. 
cile Was Etigland, where the " head quarters" of his regiment was. October, 2oi 
Officers of the Queen's Regiments do not lose their domicile when 
ordered abroad. 

On selling out he entered the Colonial Service as an Officer of 
Police, and after serving in it from 1866 to 1878 he was superan- 
nuated. He then continued to live in Colombo for a year, and 
died. It is contended that his domicile was Ceylon at the time of 
his death. 

Pnsvious to his decease he had children by the applicant whom 
he Bubseque ntly married in Ceylon. ^ 

The present motion is to allow her to draw one-half of the 
proceeds of the intestate's commiasion under the Romanr Dutch 
law. 

This motion is opposed by the guardian of the infant son of 
the deceased by his first wife, on the ground that England and not 
Ceylon must be regarded the domicile of deceased, and that the ap- 
plicant can only claim one-third of the estate under the law of 
England. 

It will be observed that the children of the deceased by the 
applicant are not parties— their rights are held in reserve ; but ne- 
cessarily the decision in this case will a£Eect them hereafter. 

Besides the question of domicile, the applicant's counsel raised 
another issue. He maintains that since deceased did not sell his 
commission during the life time of the first wife^ the child of that 
wife cannot claim any part of the proceeds, — and as the deceased 
left nothing else to speak of, that child cannot according to his oon-r 
tention inherit anything through his mother. 

A commission it is contended cannot be inventorised. It ia 
argued that conmiunity consists of oxdy such property as is the 
subject of uncontrolled and absolute alienation which a commission 
is not — since its sale is subject to various restrictions and it can be 
forfeited or lost in various ways. 

On the other hand, Mr^ Browne for opponent contends thai 
Captain Helsham neglected to administer the estate after his wife's 
death — ^that he sold his commission only six months after her death 
and five years before he married applicant — and that had he takezl 
out administration, the price of that commission Would have been 
treated as part of the estate; in fact that " the community between 
*' his client and the intestate continued as one partnership" — ^and 
quotes among other authorities VanLeeuwen p. 113 to the effect 
that half of all accessories to the estate belongs to the children, and 
he argues that the laches of the father are not to operate to the 
damage of the child. 

It seems to me that if the principle maintained by Mr. Layard 
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1877. for applicant were to l>e upheld, it would follow that whereas an 
October^ 23. officer might in the purchase of his successive steps impoverish thd 
— common estate by several thousands of pounds, yet if his wife die<l 

before he reconverted the last commission he held into money, tiie 
heirs of the wife would lose every thing accruing from such sale, 
though the commission was purchased with their money of the 
common estate. 

It will not, however) be necessai^y f oi^ md to give any judgment 
on this point, for it only arises if the domicile of the intestate is 
held to be Ceylon ; if it be England, then it is admitted on all 
hands that applicant can haV-e only one third of the estate. 

Now I believe after enquiry and careful consideration that 
England^ not Cevlon, must be regaMed as his domicile. Before he 
sold his conmiission in 1866, unquestionably he ooUld have only 
one domicile, as a British office^, Hable to service in any part <^ 
the world, whethei^ in a colony, or (during War) in an enemy's 
country ; and England iihis till then his domicile. 

Since then, what acts did he perform, or what did he say, to 
justify the belief that he intended to change his domicile and make 
it Ceylon instead of his native country. 

Burge has clearly laid it down tiluit not even the purchase of a 
house, or Vesting part of a man's capital there, or residence alon^ 
will afford evidence of a change of domicile, but there must be re^ 
sidence vHth the intention that it should be permanent p. 54. 

Now in the present case a copy or draft ot original of a letter 
in the handwriting of the deceased is produced, written in Kandy 
after he had joined the Police, and dated 1867, wherein he applies 
for a grant of land as a retired officer ^^ with the view of settling 
in this colony.** The question is whether these words are to be 
taken as expressing a deliberate intention on his part to live and 
die in this colony. I do not think that this follows : every public 
servant may be said to have " settled in this colony," but it is well 
known that almost every one who comes from England looks fbr-^ 
Wards to a time when he will enjoy a pension afer the age of fifty- 
five as the reward of good service, and retire to his native home. 
There are other military officers, in the Police Force, some of whom 
have acquired land here : is it to be assumed that Ceylon had be- 
come their domicile ipso facto 7 All merchants and planters come 
out to settle in Ceylon, but do they intend to make it their perma- 
nent residence, or rather to retire with a fortune if one can be 
made? 

As to his taking a colonial appointment, the acceptance of an 
Appointment which even though it may involve permanent residence, 
yet if held only during pleasure and not for Ufe, so that a person 
may be removed from it, as the deceased virtually was, does not 
constitute change of domicile. See^ Burge p. 48. 
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But, it 1^ argued, here is a copy of a letter be wrote in wLlcb 1877 
lie saja it is his intention to settle in Ceylou. But where is the October, 23. 
evidence that it is a copy 7 It is signed by deceased as any letter 
Would be, and in point of fact it may be the original letter itself which 
t>u fuller consideration he may have resolved not to send. It is 
also a well known fact that several military officers have asked and 
obtained grants of land in Ceylon and eventually left the Island 
for good. It does not appear to whom the letter was to be address- 
ed, whether to the Ceylon Grovemment or to whom. This intention 
to settle here may ha^e been contingent on receiving the grant of the 
land and it is certain he never did receive it. When he wrote it 
be had a career before him ; when he died he had neither land nor 
appointment Yior any other tie to the Island to uphold the presump- 
tion of its being his domicile. 

But applicant says that after he had left the Police, she asked 
him if he would go home, and he replied '^ No," as he suffered 
from sciatica in England. Now without at all impeaching the ve- 
racity of the applicant who has come forward, this statement must 
be received with caution as evidence of intention to change domi- 
cile, for very much must depend on the precise words used, and the 
time and circumstances when they were used, and the mental and 
physical condition of the speaker. Did the deceased mean that he 
^id not want to go to England then or at that very time ; or did ho 
mean that he hkd abandoned all intention of residing in England 
again ? Did he mean, in other words, that he regarded Ceylon as 
the place where he meant to live and die, though he had a child in 
England and he and his present wife were both English ? 

Mr. Layard has quoted Bruce v, Bnice, 2 B. and P. 229, and I 
made a note of the date of that judgment because I thought there 
were later decisions on the point, and such is the case. (See Story 
p. 47). At the time when Bruce v. Brtice was tried, communication 
with England was by the Cape in sailing vessels. European func- 
tionaries in India went on sick leave to the Cape, not to England ; 
and the position of officers in the East India Company's Service 
was different from the Queen's Service. Their '' head quarters" 
was India, and they were expected to serve in India, and they had 
no military rank beyond a certain defined latitude. India now is 
practically nearer Ceylon than Gibralter then was, and people think 
much less of running to and fro. It would, it seems to me, create 
much uneasiness among Europeans were the principle act^epted that 
any casual remarks either to a relative or another as to one's inten- 
tions, which may at any moment be altered by the inexorable laws 
of health, by a change of circumstance, the inheritance of property 
which would enable a person to live comfortably at home, &c. &c., 
and which after all may be not the expression of a fixed intention, 
but of a floating idea, depending too (when such intention is re- 
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^^"^ peat e J) on the omission or introdnction of one or two modifving 
OLtober, 23. ^^-ortls, is sufficient to afford proof of a deliberate intention of chang- 
ing one's domicile. 

In the present cose then, seeing that the deceased's domicile waa 
till 1866 England, that his taking an appointment in the Police did 
not in itself involve change of domicile, — that there is no evidence 
that the letter or copy of a letter (which ever it may be) which is 
}>rodiiced was ever sent, — that if it were, his saying he intended to 
settle in Ceylon does not necessarily mean that he intended to re- 
main there after he receive^ a pension, — that it would be natural 
for a man asking for a grant of land to make out as strong a case 
as he could in obtaining it, — ^and seeing alw) that his wife saying 
he told her he meant to remain here does not sufficiently shew that 
he meant to remain, not only at present, but always, I am of opi- 
nion that the native land of the deceased muBt be regarded as his 
domicile and that applicant can only claim one-third of the estate 
as her own share. 

There is a case which bears to a certain extent upon the points 
at issue, which has not been quoted by counsel on either side, but 
"which I have before me. It is Smedley v. Sttxnibe, No. 28,841, 
February 18, I860,* and in that case the question of domicile of 
the late Mr. Curgenven who married a lady of Ceylon is fully con- 
sidered, and judgment given by the late Sir R. F. Morgan, who was 
then District Judge^ in favour of an English domicile. 

1 will only add that it seems to me that the later authorities 
become more and more in favour of the theory that a man intends 
to return to his own land unless strong evidence to the contrary is 
given, and this is only natural. In bygone times the journey from 
one townsliip to another was attc^nded with danger, and pcjople.took 
formal leave of each other when travelling from Edinburgh to 
London. It was assumed that, after a man had escaped the ]^)erils 
of the deep and the attacks of enemies and reached his destination, 
he would think twice before those dangers were encountered again, 
but with our present rapid and com])aratiYely safe mode of ti'avel 
so many people are abroad who intend to return that the eviden'ie 
of deliberate intention to change the domicile must be very clear 
indeed. 

The motion of the api>llcaut is therefore disallowed, and it is 
ordered that one-third of the money (le[>osited in the Kachchery 
be paid to iter ; costs to be paid out of the estate. 

On appeal, L<n/ard appeared for appellant, Browne for 
re8{H)ndeut. 

Cur, adt\ v%dt, 

* See appendix for a ivport of thisoaae. - Ed. 
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The Supreme Court affirmed tho iudtfment of the court below ^ ^^^'^ ^^ 
in these ternls :- October, 23. 

The first question for decision upon this appeal is whether 
Captain Helsham when he died was to be considered as domiciled 
in England or Ceylon. There is no difficulty in determining the 
law applicable to the facts in this case. Captain Helsham's domi- 
cile of origin was England, and the onus is on appellant, (Captain 
IIelsham*s widow), who maintains that, at the time of Captain 
Helsham's death, this domicile of origin was superseded by Ceylon aa 
a domicile of choice, by shewing facts from which we are to infer 
such an adoption on Captain Helsham*s part. 

The facts in evidence are these. Captain Helsham was 
gazetted in 1857 to H. M's 53rd Regiment, and after serving in 
India and England, came with the Regiment to Ceylon in 1868. 
In 1864 he married at Colombo his first wife by whom he had 
children. In 1866, his first wife died. In December 1866 he sold 
his commission and obtained employment in the Ceylon Police. 
In 1868 he married his second wife, now his widow, by whom he 
had children previously. In June 1871 he took his second wife, 
and his two children by her and also his son, the only surviving 
child of his first marriage, to England, and returned in November 
1872, leaving however the son in England. The son still remains 
in England, the second wife and her children remain in Ceylon. 
In May 1873 Captain Helsham was superannuated from the Police, 
and he died in Colombo in March 1874. 

In addition to the above circumstances, there is put in evi- 
dence, on appellant's behalf, the draft of a letter which appears 
to have been found among Captain Helsham's papers at his death. 
The letter is without address, but it purports to be a draft of a 
letter written by Captain Helsham to some high authority in 
England or Ceylon, asking that in consideration of his sixteen years' 
service in the army, the writer may be allowed to purchase crown 
land in Ceylon upon certain favourable terms which used formerly 
to be extended to officers in the army, and the writer states that 
the application is made *^ with a view of settling in the colony'\ 
We think that this draft has no bearing on the question now in 
issue, and that for two reasons. In the first place, though the 
draft bears Captain Helsham*s signature, there is no evidence that 
the latter was ever sent to the party addressed. This is a very 
important consideration indeed, for if the letter was not sent, the 
draft is at once deprived of all significance as an indication of an 
intention on the part of the writer to settle in Ceylon. In the 
second place, even supposing that the letter had been sent, there is 
no evidence that tho request it contained was ever acceded to, or in 
fact that Captain Helsham over obtained any land in this Island, and 
so, even assuming that Captain Helsham expressed an intention of 
settling in Ceylon, as an explanation of his motive for writing tho 
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1877 letter, non constat that that inteution was adhered to if the appli- 
October, 23. cation was unsucoesaful and the land was not ohtained. 

— There is further the evidence of the appellant as follows : — 

** After mj husband was superannuated, I asked him if he would 
" go to England. He said no, because England did not agree with 
him." And upon further examination, the witness stated that Cap^ 
tain Helsham had suffered from sciatica while in England and got 
better after returning to Cejlon, though some of the complaint still 
clung about him. 

This piece of evidence of the widow's, and the circumstance 
that after super-«nnuation Captain Helsham remained in Ceylon 
till he died, are the onlj circumstances which in our opinion can be 
considered as pointing in the direction of an intention to remain 
permanently in Ceylon. 

We do not think that these two circumstances are sufficient to 
warrant our inferring from them, that Captain Helsham at the time 
of his death had the intention of not returning to his native coun- 
try but of remaining permanently in Ceylon. We need not say 
what our decision might have been if Captain Helsham had lived 
in Ceylon some years instead of only a few months after his super- 
annuation. We do not think that the interval of ten month& 
which elapsed between Captain Helsham's super-annuation, and hia 
death was long enough to create any strong inference that he 
meant to stay in Ceylon permanently. There is however the evi- 
dence as to his reply to his wife's question, which is put forward aa 
raising an inference that he meant to stay here altogether and not 
return at all to England. Holding as we do the other evidence in 
the case insufficient to raise the inference that Captain Helsham 
had adopted Ceylon as his domicile, we do not think that this evi^ 
dence of an isolated remark by him is sufficient to turn the scale. 
So much depends on knowing all that passed when the remark wa& 
made. It might indeed be that Captain Helsham made the remark 
with the mind, as he uttered it, to remain here permanently, or it 
might be that his remark had reference simply to the considoration 
whether he would go to England at that particular moment, or it 
might have been a remark made in a moment of illness which did 
not fairly represent the utterer's general disposition of mind. It is. 
an item of evidence in appellant's favour, but by itself it is in our 
opinion too slight to turn the scale. 

For tliese reasons, the decision of the District Judge will be 
affirmed. The costs of court below to come out of the estate, but 
appeal coats to be paid by appellant. 

AJfiiTned. 
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D. C. Ck)lombo, 65,137. ISH _ 

October, 2jf 
From the recitals of the deed of submission to arbitration filed — 

in this case, it appeared that Susej Fernando Bastian Appu and Procedure 
Moona Koona Caruppan Chetty had an extensive dispute concerning under the Ar- 
Bome timber, which dispute fonned the subject of litigation in the ^>**'*^oo ^f* 
actions No. 20,807 D. C. Chilaw and No. 65,137 and 62,487 D. C. "fj^Be 
Colombo. It appeared that decisions were rendered in these cases 
and cross appeals against those decisions lodged in the Supreme 
Court. After those appeals had been so lodged, the parties agreed 
to submit their differencea to arbitration, and the appeals hayiug 
been withdrawn by the permission of the Supreme Court, a sub- 
mission was made to arbitration by a written instrument dated the 
22nd November 1876. A fresh written submission was made on 
the 20th February last, in consequence of the time for award 
under the last submission having elapsed. The arbitrators having 
made their award, the plaintiff obtained a rule nisi in the present 
case (65,137) to make their award a rule of court. 

The learned Acting District Judge (Morgan) discharged tha 
rule in these terms : — 

It appears that the deed in question was signed subsequently 
to the withdrawal of the appeals from the Supreme Court, which 
was made with the intention, and on the understanding, that pro- 
ceedings in both courts should be terminated for the very purpose 
of the matters being decided by arbitration. It is impossible 
therefore to say that the matters in difiEerenoe were then the '' sub- 
ject of an action in court^. The 13th clause of the Ordinance is 
therefore the one that applies, and the course prescribed by that 
clause has not been followed as it ought to have been by the party 
who is desirous of benefiting by it. The court is bound by ita 
judgment in 70,075 D. C. Colombo (Bone v. Home). 

On appeal, CayUy, Q* -^^ ( VanLangenherg with him) appeared 
for plaintiff and appellant, and contended that the cases did not 
come under cl. 18 of the arbitration ordinance, because that clause 
related to differences no< in action. In the present case^ there 
were actions brought, but the appeals were withdrawn, as the 
parties agreed to refer the matters in dispute to arbitration. The 
withdraml of the appeals was a necessary part of such agree- 
ment since the appeals could not be pending and the arbitration going 
on. The case properly fell within cl. 14, which contemplated a 
reference whether a case was pending or not before the court. 
Even if the case came under cl. 13, it was not imperative that an 
application should be made to the court to have the agreement filed. 
The words '^ may be made*' arc permissive. [Lawrie, J. The with- 
drawal of the appeals makes the District Judge's judgment finaL 
y--' n^Tk the court admit the award, for then there would 
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^ 1877. be two judgmenU in the name case, one by a court duly cott- 
Uctober, 23. stituted, the other by an informal court ? Besides, can the motion 
in the present case affect, so as to set aside, the judgments in the 
Chilaw cases?] Was there anything void or illegal in this refer- 
ence, that was the simple question ? Whatever the effect of the 
reference might be as regards third parties, the award would be a 
valid judgment inter partes, 

Grenier for respondent, took objection to the irregularity of 
the proceedings and relied on Bone v. Homey Kamanathan's Re- 
port, 1877, p. 45. • 

Cayle^^ Q. A, in reply stated that the judgment pronounced 
in Bone v. Home gave no reasons. It was a simple affirmation. 
He read, and explained the object of, clauses 1*3 and 14. . 

Cur, adv. vult. 

The court now held as follows ; — 

If this arbitration is to be regarded as an arbitration in a suit, 
it ought to have been made in accordance with the provisions of 
the 1 2th clause of the Arbitration Ordinance, and in each of the 
three suits the application mentioned in that clause ought to have 
been made to the court. Nothing of that kind however appears to 
have been done, and consequently, so far as the arbitration is to be 
regarded as an arbitration in a suit, the award cannot be made a 
rule of Court. 

That the appellant so regards the arbitration is patent from 
the circumstance of his moving in this suit to have the award a 
rule of court in this case. And besides this, there is further diffi- 
culty. How could matters in litigation in the two other cases be 
settled by a rule of court in this case ? 

For these reasons we are of opinion that the award in question 
cannot be made a rule of court in this case, and consequently 
(though not for the reasons given by the learned District Judg&) 
that the order of the District Court, refusing to make the award a 
rule of court, must be affirmed. 



D. C. Colombo, 69,169. 

Property The subject matter in dispute in this case was half of a gar- 

which is siib- ^^n and seven houses, all of them subject to a valid fidei commissum. 
]ect Uy&Jidei rpj^^ plaintiff claiming 4-12th of these premises applied for a par- 
cannot be *'^^*^^ ^^ ^^^ thereof. This application was resisted by the def en- 
sold or par-' ^*°* °^ ^^^^ ground that the property, being subject to a tidei com- 
titioned an- missum, the court could order neither a partition nor a sale. 



305 

The learned District Judge (Berwicl) U[)iield this contention 1877. • 
^nd recommended the plaintiff to apply to the Legislative Council October, 23. 
for a private act to set aside the entail. iT^n r 

On appeal, Grenier for plaintiff and appellant contended that ^^^ ^ ^^o 10 
the words of clauses 13 and 14 of Ordinance No. 10 of 1868, £ 1863. 
were extensive in their application. The prayer in the lihel waa 
for partition or siile. There was nothing in the Ordinance 
inconsistent with the prayer, and he cited Misso^s case. If sale 
may not be decfeed, partition may be granted [Dias, J. — It is very 
difficult to decide partition, but you can break the entail under the 
new Ordinance, which is retrospective.] 

^ Dornhofst for respondent was not called upon. 

The court held as follows : — 

The application fot* a sale is clearly inadmissable, as it is against 
the very nature of the trust created, which is a prohibition against 
alienation. ,With regard to the application for a division, we think 
it equally inadmissible, as it will interfere with the nature of the de- 
vise, which is a devise in common to certain parties and their de- 
scendants. The Ordinance No. 10 of 1868 is silent as to property 
held under a fiduciary trust such as the present, though it express- 
ly mentions, in clause 12 tind 13, the cases of mortgages and 
leases. We do not think that that Ordinance ever contemplated 
the case of a fidei-commissum, which will be effectually defeated 
if the Ordinance is held applicable to such cases, and we'cannot by 
implication set aside the Comnion Law, which denies the remedy 
of partition to a person instituted heir under a condition, ;? Burge^ 
678. 



Ovtober, 2&tk 
Present : — Lawkie, J. 

C. R. Colombo, 6322. 

Per Curiam : The Supreme Court decided (on application on ^ £*" J^ 
a writ of habeas corpus) that the child, a girl of 16 or 17 years of y?^^ ^. ^^ 
age, was old enough to have right to elect with whom she should x^ tLct with 
live. She has chosen to remain apart from hei* father. whom she 

I am of opinion that the plaintiff in whose house she is stay- would live, 
ing has no claim against the Neither for maintenance. Except in and her father 
special cases of proved unfitness for the custody of his children, a ^ill not be 
father is not obliged to maintain, in the houses of others, children li^hle for her 

whom he desires to maintain in his own house, but who voluntarily ™aintenimce 

T ^ £ i^ u-w. if she choo- 

hve apart frota him. ^^^^ ^^ ,j^,^ 

fc>et aside and plaintiff's claim dismissed with costs. apart from 

him. 



. 187?. C. ft. Balapitira, 25,7B9. 
October. 25. " 

— Per Lawrie, J : The Supreme Court will not readily iuter^erd 

t'racticeas to with an order of a Commissioner refusing a postponement of a 
postpone- trial, and the judgment of the Supreme Court in No. 2497$, £or- 
ment. warded bj the Commissioner, approved of such an order. But 
there the party applied for the postponement, on the ground he had 
no witnesses though he had dix Weeks notice of tfial ; besides he 
gave a false excuse for his failure to subpoena. But the present 
case is different. The summons was returnable on the 6th Septem- 
ber, on that day defendant filed answer, both parties filed list of 
witnesses, and the case Was fixed fot trial next day. 'the defen-» 
dant had no time to subpoena witnesses, eVen if he had Bupplie<^ 
stamps on the day he filed his list. He could not have had his 
witnesses teady, and he was thus entitled to a postponement. 
£very effort for the prompt despatch of business is to be com- 
mended, but it is more than prompt despatch to compel a defendant 
to go to trial on the day after the returnable day of tne summona 



Where a 
Bhudhiat 
priest waR 
preachinfi; a- 
^ainst Chris- 
tianity, and 
in the course 
of his haran- 
gne^. made 
use of vio- 
lent and in- 
temperate 
language so 
as to inflame 
and^highly 
excite the 
ChHstians, 
held that the 
J. P. was 
right in 
binding over 
the priest to 
keep the 
peace. 



October, SOA. 

Present: — Clauenck, A. C. J. Dias, J» and Lawrie, 3% 

P. C. Kalutara, 11132. 

This was an appeal against an order of the J. P. binding ovei^ 
the defendant, a Budhist priiest, to keep the peaces 

Browne appeared for appellant. 

The following judgment of the Supreme Court sufiSciently 
sets out the &cts of the case : — 

The evidence shews that defendant has been on more than one 
occasion preaching or haranguing in the streets of Kalutara against 
Christianity. Were that all, the Justice of the Peace would have 
been wrong in binding him over to keep the peav.e. Under the 
law administered in this colony, it is perfectly lawful to address an 
audience with any arguments against Christianity, and any one who 
interferes with him must take the consequences. But the evidence 
goes further than this and shews that defendant in the course of 
his harangues made use of violent and intemperate language un-» 
necessary to any religious controversy, which we do not desire to 
reproduce, but which appears to have been eminently calculated to 
infiame the audience and provoke a breach of the peace. Accord- 
ing to the evidence, a large crowd was present, and the Chriatians 
became highly excited at defendant's language, and but for the in> 
terference of the Police, a serious breach of the peace would in all 
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probability liave taken place. The Justice of the Peace, exerci- 1877. 
sing the discretion vested in him under the 221st clause of the Or- October, 90» 
dinance No. 11 of 1868 has bound over defendant to keep the """ 

peace as a person likely to do an act which may probably occasion 
a breach of the peace. We see no reason why we should interfere 
with the exercise of the Justice of the Peace's discretion ^ 

Affirmed. 



b. C. fcalutara No. i U^I- 
ZTk/ic/m^nf :— Tudugalamunasinhege t)on Odaris Appoo of 1- Ipsuffici- 
Berowela complains that Petebendige Harmanis of Berowela on ®ntindict- 
the 6th day of June in the year of our Lord 1877 at Berowek "^^^?' 
within the jurisdiction of this court did unlawfully steal take and r^^nt 

carry aVray a bull bearing brand marks.. ^ and some other ^ * 

marks which were cancelled, of the property of him the said nhar^ e ^f 
Tudugalamunaai nhege Don Odaris Appu. theft, n; is not 

Aild the said Tudugal^munasinhege Don Odaris Appu further material that 
complaihs that the said Patebendige Harmanis at the . time and an averment 
place aforesaid did receive and have in his possession knowing the of time 

same to be stolen a bull bearing brand-marks and some other sbould be 

marks ithich were cancelled, of the property of the said Tuduga- ^"^J |l ^ 
lamunaiinhege Don Odaris Appu. ^here 

And the said complunant further complains that the said there is a va- 
Patebendige Harmanis on or about the 8th day of July 1877 at nance be- 
Berowela aforesaid did have in his possession, beef without being tween the 
able sattsfactorily to account for the same, in breach of the Ordi- dates on 
nance No. 14 1859 cl. 23. which the de- 

On appeal against a conviction, Browne for appellant contend- charged with 

ed inter alia that there was a fatal variance between the charge as stewng the 

laid ana the evidence led, in respect of the time of the offence. In bull and the 

the indictment the offence under Ordinance of 1859 was said to be possession of 

committed on the 8th July, but the evidence of theft referred to an y^^ *^® ®^" 

act on the 8th of June. ^®°?® ^^ Pos- 

session ought 

The Supreme Court held as follows : — not to be 

Conviction set aside, and defendant acquitted on the 1st and ^'^ ** ®T?" 
3rd counts. The 2nd count, which discloses no offence, is quashed, ^^g^^^f ^ 

Defendant is charged with stealing the bull on the 6th of theft. 
June and with the possession of the beef on the 8th of July, q t> f 
Following the English authorities we are prepared to hold that time inflictinff^ 
is not necessarily to be proved as laid, but in the present case the peounia^ 
variance between the dates on which the defendant is charged with mulcts 
the stealing and the possession of the beef renders it unjust to- upon native 
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1877. wards the defendant to use the evidence of possession as evidence 
October, 30. ^^^ ^-^^ charge of stealing. 

Had we affirmed the conviction, we should have reduced the 

^^^^te ?' ^^^ sentence by omitting the fine of Rs. 100. The Supreme Court 

?^ ^^\^^1 thinks that the greatest caution should be exercised before infiictincf 
tion ought to , . ° , ^ ^••11 T_ 1 J ■ 

be exercised '^^^7 pecuniary mulcts upon native villagers, whose lands must in 

as their lands ^^ probability he sold to pay large fines, 
are likely to 
be sold in _ 

payment of "' 

the fines im- 
posed. D. C. Colombo, 1,542. 

1. An Ordi- The following was the reference to the District Court by the 

nance which Government Agent, under sec. 11 of Ordinance No. 3 of 1876 : — ' 

IS repealed Whereas by powers in me vested under see* 6 of " The Land 

must be con- Acquisition Ordinance, 1876", I tlie undersigned Sir Charles Peter 
sidered, ex- Layard &c, upon due notice given, having proceeded on the 20th 
cept as to November 1876 to make inquiry under sec. 8 of the said Ordinance, in 
trrasactions order to determine tKe amount of compensation which should be allow- 
past and Q^ for the undermentioned land, to wit, two allotments &c [specified], 
•+ k^' ®^ ^* and the following circumstances have arisen, namely that I the said 
it had never Government Agent was unable to agree witli the persons interested in 
existed. i\^q gj^j^i qHq^ raents of land, as to the amount of compensation to be allow- 
2. But where ed for the same, I do hereby, in conformity with sec. 1 1 of the said Ordi- 
a reference to nance, refer the matter to the determination of the District Court of 
the Diatrict Colombo, and I do further state for the infonnation of the District 
Court was Court. 

made by the (h) that the said land is situated at Tanque Salgado in the Itota- 

Govemment hena Ward of the Municipality of Colombo, and is of tlie extent of 

Agent in 3 roods and 28 J sq* perches or thereabout ; 
terms of sec. (b) the undermentioned persons or claimants are persons interest- 

11 of the ed in the snid land, Mr. Gerrit William Stork and Mr. Felix Stork ; 
Land Acqui- (c) That I have tendered for compensation under sec. 8 of tho 

sition Ordi- said Onlinance, the sum of Ra. 6,Ji60 ; 

nance of * (d) That I am willing to give as compensation to the persons 

1876, Hud it interested the sum of Rs. 5,350. 

Ai^^*^**/*^" Before entering int^ the merits, the claimant objected (21 at 

la le t'om- ^jj^^ch) to the jurisdiction of the Court and contended that it was 
the land in ^^^ competent for it to proceed, under tlie new Ordinance No. 3 of 
question had 1*^76, to the assessment of compensation, the compensation due 
been assessed for tliis land having been already assosscd by jurj'men under the 
on a previous provisions of the Ordinance No. 2 of 1 863. It was admitted that pro- 
occasion un- ceedings were completed under the Ordinance No. 2 of 1863 up to 
1 1 ^'!!?' ^^® steps refeiTcd to in section 4 of that Ordinance, and that govem- 

Pf * ® V o Tnent refused to take tho land upon the assessment m;ide under 
nance ^ip. ^ ^ ^-^ ■% . 

of 1863, /ie/d ^'^^ Ordmance. 

that it 'was '^^® question having been argued on both sides, the court 

not compe- thought it necessary to reacrve the point for consideration and di- 
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reeled the case to proceed subject to its decision upon the objection 1877- 

The learned District Judge (Berunck) after going into the October, 30. 
i^eritB, delivered (11th May) the following judgment : — ^^^ f^^ ^j^^ 

Having carefully considered the preliminary objection taken crown to pro- 
by Mr Van Langenberg and compared the existing with the ceed rf€ novo 
repealed Ordinance, I am of opinion that it is competent for this ^ lJ^_ 
Court to proceed to the assessment of compensation under the new Q^m^^ ^ ^^ 
Ordinance and that the whole proceedings are rightly, and could |^ there was 
only be rightly, taken for the acquirement of the land in question a reservation 
under the new Ordinance. It is admitted that although certain steps in the clause 
were taken for the acquisition of the land under the old Ordinance, repealing the 
and that the amount which would be payable for compensation if Ordinwuse of 
Government should determine to take possession imder that '^oGo. 
Ordinance was assessed, yet that in fact government did not take 
possession but preferred that the previous steps should be abortive, 
and I think it clear that there is no power either to compel it to 
take possession or to compel it to pay the compensation determined 
by the jury contingently on its doing so. The whole proceedings imder 
the old Ordinance are therefore now simply an abortive chapter of 
the past; and Groverument, if at any future time (whether a year or 
a century later, does not matter) again desires to have this hind, is 
obliged I think to proceed de novo under the new Ordinance; and 
clearly, if so, cUl (and not merely a part) of the proceedings must be 
under the latter, including the mode of assessment of compensation. 
I say Grovemment is obliged, (and not merely entitled ) to proceed 
under the new Ordinance de novo, because the repealing clause 
of the latter, having repealed the Ordinance of 1868 except so far 
as relates to proceedings which have taken place imder it, it has 
become impossible for Government now to proceed to take possession 
and grant a certificate under that Ordinance, that being a 
proceeding which has not taken place before the Ordinance was 
repealed. It is impossible to amalgamate the two ordinances and 
complete under the one what had been left uncompleted or rather 
wholly and lawfully abandoned under the other, and which cannot 
now be enforced in any vray, wherefore, as already said, the whole 
of any proceedings for the aoquisitiion of land must now be under 
the new Ordinance solely. 

The objection to the competency of the Ck>urt to assess the 
compensation is therefore over-ruled and effect yrill be given to the 
judgment pronounced on the 2l8t March which was subject to the 
decision on this point. 

Fees to assessors Rs. 31.60. 

It is decreed that the defendant do recover from the plaintiff 
as compensation the sum of rupees five thousand three hundred 
and fifty and that the defendants do pay the costs of this suit. 
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1877. On appeal, (VanLangenberg for appellant, and Ferdinandg-f. 

October, 30. D, Q. A. for respondent), the Supreme Court held as foUowa : — 

This is an appeal by a land owner against a yaluation of his 
land made under the Land Acquisition Ordinance, 1876. Upon 
the day of trial, before the assesaors were sworn, a preliminary ob-< 
jection was taken by the present appellants that it was not compe- 
tent to the crown to have this land Talued under the Ordinance of 
1876, because it had already been Talued under the repealed Ordi> 
nance of 1863. That objection was oyer-ruled by the learned D. J^ 
and hence the present appeal. 

The Land Acquisition Ordinance 1876 received the assent of 
Hia Excellency the Goyemor on the 23rd June 1876. In 1876,. 
before that Ordinance came into operation, this land was valued by 
a jury under the Ordinance of 1868 at a very much larger price 
than that arrived at under the proceeding now in quest ion. The 
Government Agent reported the result of that valuation to th» 
Grovemor, but the government did not elect to purchase the land at 
the price, and the proceedings referred to in clause 4 of the Ordi- 
nance of 1863 never took place. 

Apart from any special provision in the repealing clause, the 
effect of the repeal of the ordinance of 1863 by the ordinance of 
1876, would be, that transactions past and completed under the old 
ordinance would remain valid, but that nothii^ could thenceforth 
be done under the old ordinance: the old ordinance could no- 
longer be acted upon. It is, perhaps, scarcely necessary to cite 
authorities for principles so well established as these ; they may 
however, be found in the cases of Surteu v, Ellison 9 B. & C, 
750 and E, v, Mawgan 8 A & E, 496. The particular effect of 
such a repeal would, I think, have been, aa regards the oases in 
hand, that all purchases completed under the ordinance of 1863 
would have remained valid, but that so far as any transactions 
under the ordinance of 1863 may have been inchoate at the time 
of the repeal and needing for its completion the doing of some of 
the things which that ordinance created the power to do, such 
inchoate tran8acti<»i would become incapable of completion. For 
instance, suppose proceedings to have been in progress under the 
ordinance of 1868 in reject of a piece of land, and a jury to have 
been summoned under that ordinance and a day fixed for the valua- 
tion, then if the ordinance of 1876^came into force in the interim, 
the proceeding under the ordinance of 1863 would thereby have 
become incapable of completion. 

But the repealing clause of the ordinance of 1876 contains 
this reservation, it repeals the old ordinance, '< except so fiar as 
related to any proceedings or matters which shall have taken place 
thereunder, before this ordinance shall come into operation." If the 
operation of this reservation be simply to save, or rathw to assert 
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the laYmg of the e£Pect of all traziBactions completed under the old 1877. 
ordinanoe, it might be struck out of the repealing clause without October, 30; 
altering the force of that clause. But we see no sufficient reason 
why we should not allow these words to import their plain and na- 
tural meaning. That meaning, applying it to the case in hand, is 
this : — Here is a proceeding which has taken place under the old 
ordinance, a valuation of this land at a certain price. So far as re- 
lates to that proceeding, the old ordinance is not repealed by the 
new, and consequently the new ordinance has reserved to the Go- 
vernment the power of completing by the procedure of {he old or- 
dinance the transaction of purchase to which the proceeding in ques- 
tion was directed. We do not mean to say that in order to the 
completion of such purchase all the procedure mentioned in clause 
4 is necessary, the certificate mentioned is merely a short cut to the 
transfer of ownerships and land which might be obtained otherwise^ 
but in our view the repealing clause in the ordinance of 1876 has. 
reserved to the crown the power of proceeding to a completion of 
the transaction by the procedure mentioned in clause 4 of the ordi- 
nance of 1863. 

Under these circumstances, it appears to us to be €a; dehitojus- 
titice that the crown should not be allowed to abandon the old valua- 
tion because it may be in the opinion of the advisers of th^ Crown 
inconviently high, and begin anew under the new ordinance. Sup- 
pose the new ordinance had not been passed.. Could the crown, after 
obtaining the jury's valuation, have abandcned it as too high and 
begun again de novo under the same ordinance 7 we do not think 
that such a contention could be maintained for a moment, and if,, 
as we hold, the new ordinance has reserved to the crown the power 
of proceedijig to completion ou the old valuation, the same 
considerations apply^ 

Lest it should be asked by way of rednctio ad abmrdum^ 
can the crown in this view never proceed under the new ordinance 
if there happen ta be an old viduation made perhaps ten years 
ago under the old ordinance ? we would point out that in such a 
case there would be a very fair objection to acting upon valuation 
which might from the lapse of time be Yerj fairly assumed no 
longer to represent the true value of the land. It is not necessary 
now to discuss what lapse of time might entitle the crown to. aban- 
don an old valuation and proceed de novo for another^. It is 
sufficient to say that the crown ought not to be allowed to proceed 
de novo when, as in the present case, there is an existing viduation 
only a few weeks or months old. 

This moreover is an objection which, if it is worth anything,, 
might be raised in favor of a claim to proceed de novo if there had 
been no new ordinance, a claim which, we apprehend, n.o oae 
could seriously support^ 
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1877. A couple only of questions remaiiL We were referred in 

October, 30. argument to the ordinance of 1877, amending the ordinance of 
1876 ; but that ordinance does not affect this case if it did not 
come into operation until after the proceedings now in question 
had been begun under the ordinance of 1876. The trial had takea 
place, assessors' verdicts giyen, and the decision of the learned 
D. J. had been reserved upon the point now in issue. A question 
was also raised of acquiescence to disentitle appellants. 1 do not 
see that there has be^i anything in the nature oi acquiescence to 
disentitle appellants to press their present contention, thej having 
taken the objection in f^e District Court when it it was proposed 
to name assessors. 

In this view, it follows that in our opinion the contention now 
raised by appellants is entitled to succeed, and that the proceedings 
in this matter taken under the ordinance of 1876 should be quash- 
ed, with costs against the respondent. It may perhaps be thought 
that this is a mere dilatory termination of iiie question, since it 
will be now competent for the crown to begin again de novo by 
virtue of the amending ordinance of 1877. That, however, is no 
concern of ours. We have simply to determine on this appeal 
whether it was competent to the crown to take the proceedings 
which they took under the ordinance of 1876, and that question 
must of course be unaffected by a subsequent statute to which we 
cannot assign a retrospective operation. 



November, let. 

Present : — ^Lawbie, J. 

P. C. Matale, 15185. 

VanLangenberg for appellant. 

The following judgment explains the facts of the case : — 

Irregularity The defendant was accused of stealing or receiving with guilty 

of proceed- knowledge some coffee. At the trial, the Police Magistrate held 
ings in call- that there was no evidence of actual theft, nor could he on the evi- 
V^^ ^H^°t^ denoe have found the accused guilty of receiving coffee knowing it 
immedk^lv ^ ^^® heen stolen. 

after his ^^® accused was entitled to an acquittal. It was irregular 

acquittal on ^^^^ &^^ there to call on him to accoimt for the possession of green 
one charge, coffee under the 5th clause of Ordinance No. 8 of 1874. That 

to plead to a forms the subject of another complaint. The accused could not 
fresh one. 
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have been expected to have witnesses in attendance to meet a 1878. 
charge not made against him. November, 1» 

The accused is acquitted of the crime charged. 



N^ovember, 2nd. 

Present : — Clarence, A. C. J., Dias, J. and Lawrie, J» 

t). C. Tangalla, 3447. 

VanLangenberg for appellant. 

Brotvne for respondents. 

* * * The Supreme Court cannot pass without censure 
the conduct of the plaintifPs Proctor who abandoned his client in 
the middle of his trial without assigning reasons therefor. His costs 
are disallowed. 



Proctor's 
costs. 



t>. C. Kandy, 66960. 

Grenier for appellant. 

VanLangenberg for respondent. 

The following judgment explaining the facts of the case t — 

Affirmed, but the case is sent back for a decision of a point 
omitted to be decided by the District Judge. 

The acctiracy of the judgment, in so far as it finds that the plain- 
ti£E is entitled to the land, is not disputed ; but the defendant main- 
tains that he is entitled to the value of the houses which he built 
in bonaJUie. 

The belief under which the defendant avers that he and his 
father made these improvements is that they were paraveny'nilaka- 
rayas. It is admitted that he has failed to prove that. But if he 
and his father in bona fide believed that they Were, if they built 
in consequence of that belief, and if the Dewala authorities acted 
towards them as if they held in parveny, and knowing that the de- 
fendant and his father thought they did, looked on while they vo^ 
luntarily ejected buildings at their own expense, we are of opinion 
that the defendant is entitled to some compensation on eviction. 

But none of these things have been proved. It had not been 
proved under what circumstances the houses were built, whether 
by the defendants voluntarily, or under an agreement with the De- 
wala. It is not even established by whom they were built. The 



Compensa- 
tion for im* 
provements 
made on 
another^s 
landi 
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1877 proof is meagre, and before the question of compensation can t>^ 
November, 2 decided, the case must be more fullj investigated. 

The judgment of the District Judge is affirmed, but in reapect 
it does not deal with the defendants claim of compensation, the 
is sent back for a judgment on that point. 

No costs in appeal. 



D. C. Kalutara, 30479. 

Bevocability '^^^ f&cts of this case sufficiently appear in the argument : — - 
of donations. Domhorst for appellant subniitted that the deed of gift was 

mortis cmisa, and not inter vivos, and therefore revocable. The 
words of the deed clearly bore out this contention : '^ I Guneratnd 
Terunanse &c., being very old and infirm &c.", words which shew- 
ed that, at the date of the execution, death was contemplated. If 
however it be held that these words were in themselves insufficient 
to make the deed a donatio mortis caasa, the words following in the 
body of the deed, '' I the said 4&g., shall possess the same until my 
death, and after my death the said pupil shall possess the same &c.y" 
made it a testanientary disposition, and as such it was revocable. 
Viewed therefore as a donatio mortis causa or as a last will, the 
plaintiff was entitled to the prayer of his libeL But even assum- 
ing that the deed in question Wad a gift inter vivos, the plaintiff 
was entitled to revoke it, in that it had been piroved that the donee 
did not comply with some of the conditions imposed on and ac- 
cepted by him, but that he had on one occasion used violence 
towards the donor. Toet (32.5.22) enumerated the exceptions to 
the general rule of law that donations inter vivos are irrevocable ; 
causce vero sunt si donatarius donatori manus impias intulerit| 
aut atrocem injuriam aut ingentem jacturae molem aut vitie ejus 
insidias struxerit aut denique non paruerit conditionibus donatori 
adjectis. The evidence in the case further shewed that the donor 
had no right to gift, he being a mere trustee and having no abao^ 
lute right of property. The gift on that ground too was bad and 
should be set aside. 

Broume for respondent argued contra* 

Cur, adv, vult. 

The court affirmed the judgment of the court below as 
follows : — 

We agree with the District Judge that this is not a doncUio 
mortis causa. It is true that a donatio mortis causa may be given 
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quum quia nulla praesentui periculi motu contenitus sed sola cogita- 1877 
tione mortalitatiBdonat( Dig. xxzix. 6. 2), provided there be actual ^ot. %. 
expression of the donor*s mood — " expressa scilicet non in mente 
retenta" (ibidem) ; but that of itself is not enough, nor as pointed 
out in the judgment of this court in D. C. Matara, No. 26820 (2 
Grenier 142) is it enough that in addition the donee's poaaeasion is 
to be postponed till after the donor's.death. It is further required 
*^ut et redhihendi conditio adjiciatur op&rte out eerie ex formulae 
conceptione ineit donatione^^ ( Voet zxxix. 5. 4), Thia deed recites 
that the donor was very old and infirm, and it postpones the defen« 
dant's possession till after plaintifTs death ; but we do not find in 
it any direct or plainly implied reservation of a right to resume the 
gift. The gift therefore, in oiu: opinion, is not revocable, as a 
donatio morUe cauea. 

It may however still be revocable as a simple donation inter 
vivos, for some of the causes described in God. viii, 55. 10. 22. 
One of these causes is the' breach by the donee of a condition of 
the donor's quiet enjoyment during his life ; and the case reported 
in Vanderstraaten p. 145 is an authority that the aid of the courts 
may be invoked for a revocation. We cannot say that the evidence 
in this case satisfies us that the defendant has taken possession 
of the property in question. Nor does the evidence satisfy us that 
defendant has done any of the other things which would entitle 
plaintiff to a revocation of the gift, although it does satisfy us of 
^ne thing, viz., that the plaintiff desires to avoid the deed, because, 
^ he says, the Dayakas complained of it as ultra viree. 



November, 6th. 
Present : — Clar£N0e, A. C. J., Dias, J. and Lawrie, J. 
D. C. Kalutara, 80371. 

Grenier for appellant. 

The Supreme Court reduced the sentence of hard labour in- Contempt 
fiicted by the court below, to one of twenty days simple imprison- for prevari- 
ment in these terms ; — cation. 

The Supreme Court has often pointed out that mere falsehood 
uttered by a witness is not of itself punishable as prevarication. 
The witness who commits perjury- renders himself liable to be 
indicted and punished with the pains and penalties of perjury. But 
after carefully considering what the District Judge has recorded in 
this case, we see no reason to doubt that the witness has been guilty 
of prevarication, by giving in the witness box shuffling and evasive 
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187T. answers. He denied repeatedly all knowledge of what he and his 
Hot. €i. brother claimed in a C. R« case, and afterwards confessed to re- 
— membering. It would be unreasonable to expect a District Judge 

to take down every single word uttered by a shuffling witness. 
We must trust something to the discretion of the District Judge, 
in the absence of indication that his discretion has been, so to speak, 
indiscreet. There ia quite enough recorded in the present case 
to induce us to believe that the District Judge, who had the wit^ 
ness before him, and could observe his demeanour, has rightly held 
that the witness prevaricated. But the District Judge was quite 
wrong in inflicting hard labour. 



D. C. Kandy, 62,711. 

1. A mort* Slema Lebbe executed a bond in 1866 in favour of Ponnappa 

gage debt Ohetty, mortgaging a certain land. In 1878 the mortgagor gifted 
does not be- to his wife the land so mortgaged. In September 1874, the mort^ 
^^?^^~^~ gagee recovered judgment on the bond against the administrator of 
^morte^ the debtor, subsequently to which, in the November of the same 
iporacqc^nir J^^^f ^^' Holloway purchased the land in question from the widow 
the mortga- o^ Slema Lebbe, and while the property was under seizure by 

gor's interest virtue of the judgment aforesaid, he obtained an assignment of it 
i the mort- in his favour, and now, as substituted plaintiff, sought to revive 
gaged pro- judgment. 

perty. rpj^^ defendant resisted the rule served on him, on the ground 

2. Where the that the claim was extinguished by way of merger arising from the 

mortgagee f^^t of Mr. Holloway becoming purchaser of both the judgment 

of the mort- The learned District Judge upheld this contention and dis~ 

gagor,hewill charged the rule. 

vented^^Bi^- ^^ appeal, VanLangenberff for appellant (Holloway), contend- 

is fMrilms ^ *^* there was nothing to prevent appellant from recovering the 

from re- amount of the judgment debt from the general estate of the mort- 

covering the gagor, if there were sufficient assets in the hands of the administra- 
debt £rom tor. The creditor need not in the first instance discuss the speci- 

the general ally noortgaged property, Voet ad Pandectas, 20, 1, 15.. 

mortffaffor. Ferdinands, D, Q. A., contra, cited, Pothier on Obligations, 

425 and 426 to shew that the debt was extinguished by confusion 
of two opposite characters, as credit(»r and debtor, in Mr. Holloway. 

The Supreme Court set aside the order of the court below, 
and made the rule absolute with costs, in these terms : — 

There is no suggestion of the existence of any unsecured cre- 
ditor of Slema Lebbe*s, for whose payment the assets of Slema 
Lebbe*s estate will be insuflicient if this mortgage debt is paid out 
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to{ Sien^ Lebbe's general estate. Nor can we see that under the 18^t 
Roman Dutch Law, tbe debt has become extinguished by the mort- ^<'^- ^ 
gagee*B acquisition of the mortgagor's interest in the mortgaged — 

property. 

For these reasons, the order appealed against will be set asid^y 
and rule to revive judgment made absolute with costs. 



D. C. ICalutara, 29975. 

The following judgment of the learned District Judge {Lee) xhe crdwn is 
sets out the facts of tbe case : — not bound 

^* The petitioner became the purchaser from the crown, by law to 
imder the conditions of sale filed in evidence, of the right to warrant and 
the crown's share of the crop due &otn the land mentioned in the defend its 
libel. The cultivators (deiendants) having refused to pay the Bales, 
share which the crown sold (i. e. half the crop), the plaintifE comes 
into court against them to recover that share, and against the crown 
to ivarrant die sale, and in failure to pay to the plaintifE the differ- 
(ence between half and one-tenth of the crop. 

" As against the cultivators, the plaintiff has failed entirely. It 
Was incumbent on him to prove as against them that the share of 
crop due is half, and that, he has failed to prove. 

" As against the crown, the case is different. The two judgments 
of the Supreme Court (C. JR. Kalutara 299(H) and D. C. OalU 
S6S7Q) do not touch the question at issue. Both those cases arise 
out of the sale of crown lands, and as to those sales, it was held on 
the authority of the English law that there was no warranty im- 
plied, as between the crown and the purchaser. The law in the 
present circumstances is to be found in Voet, tit. 89, lib. 4, sec. 7^ 
In answer to the question " An puhlicani poeeint petere remissionem 
vecUgaltum oh insolitam sierilitatem ei unde illo provenire possit? an 
et id quod interest si ipsis ncn prcestentur conditiones prvmissoB ? 
Voet says Ilhid iccationi^ vectigalium cum locationibus privaiis 

commune est qtiod oo insolitam sterilitatem natam, jure pub- 

licani desiderare jfossint pensiones prcmissce remissionem. . . ^ Lon- 

geque magts remittenda ex parte pensio si nan prcestmtur puh~ 

licanoy conditiones tiles quae locatume adjeetm sunt ei ob id minus ex 

conductions redactam sit Quin imo si n4m prwstentur condition^ 

es nominatim insertm ac promissof conductar^us tempore conductianis, 
publieanos in id quanti sua interest, agere posse, secundum jus com- 
mune in omnihus illis receptum qui conventa non impleni, extra du- 
bium est J 

'* Clearly therefore if the '^ conditiones nominatim insertce ac 
promissce'* have not been observed, the crown is liable in damages. 
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'^77 « On reference to the conditions of sale, it will be seen that hy 

-^ov. €. ^jj^ g|^ article * the renter is entitled to collect the share of the 
pftrtj, amounting to one-tenth, one-twelfth, one quarter, or one-half 
to which the government is by law or custom entitled, of the abore- 
mentioned harvest of the fields specified in list herewith annexed/ 
The list hereto annexed is the waitoorao of which copy has been 
produced and in which these lands are entered as liable to give a 
tax to the crown of one-half of the crop. 

" It was incumbent onthe crown to defend the right which is 
sold, and as the crown has not thought fit to do so after notice, I 
must declare the crown liable to pay to the plaintiff the damages 
sustained. 

" There is no evidence before me upon which I can assess da- 
mages and the case must come before me again on that point if the 
parties cannot agree upon the amount. 

'' As regards the 1, 2, 3, 4, 5 and 6th defendants, the plaintiffs 
will be declared non-suited with costs. As regards 7th defendant, 
I decree that having &tiled to warrant and defend to the plaintiffs 
the sale of half the crop, the 7 th defendant is liable to pay to the 
plaintiffs the difference between one-tenth and one^half of the crop, 
and any profit which the plaintiffs may prove that they had legiti- 
mate reason to expect. The 7th defendant must pay plaintiff's 
cost." 

On appeal, Cayleyj Q. A, for the croWn (7th defendant) ; The 
crown is not liable to warrant and defend, D, C. Oalle 2Sll9y 2nd 
July 1868, Vanderstraaten's Rep. p. 16, which is the leading case on 
the subject. In the court below, the case was not presented, as 
held erroneously by the District Judge, as a matter of vectigaL 
The suit was not for a remission of vectigal. So far as the crowd 
is concerned, the plaintiff*s case ought to be dismissed. 

G renter, coutra : the crown is liable in damages Voet, 39, 4, 7. 
The prayer in the libel is virtually a prayer for damages, as thfe 
prayer is in the alternative to wan*aut oi to pay damages. The 
answer of the crown was insufficient as it merely denied its liabili- 
ty to warrant. 

Ca^/ey, Q.^. (in reply) contended that the pasjuige cited from 
Voet was no authority on the point before the coiut. The conductores, 
farmers, were very different from the publicani, who were a class o£ 
sub-renters. As he understood the passage, it referred to quite 
a different state of things [the section was read and commented 
upon.] 

Browne appeared for the first six defendants and reepondenta. 

Ciir, adv, mdt, • 

The Supreme Court set aside the decree of the court below 
and dismissed the plaintiffs case in these terms : — 



31?^ 

^he crown is not bound by law to warrant and dofeiiJ its 1877. 
Hales, and the autliCritj cited by the learned Judge retV«rs entirely ^''>^ • ♦^ 
to a diflEerent state of things. 



1). C. Galle, ^1. 

The appellant who was the defendant in casft No. 89784, An inter- 

p. C. Galle, was taken itp in execution and committed to prison on the locutory 

i8th June last. On the 1 1th July, he filed a declaration of insol- order may be 

vency, and a petition praying tliat he might be adjudged an insol- rescinded by 

Vent under the Ordinance. Accordingly on the 18th July he was *l*^ District 

adjudged an insolvent) and discharged from custody. No protec- " j^ ^ •£ 

tion however appeared to have been granted. On the 27th July, gy^,jj o,^er 

the detaining creditor moved for a notice on the insolvent to show issued by 

cause why the order discharging him from custody should not be mistake or 

rescinded, and the defendant re-committed on the ground that the on insuffici^ 

debt for which he was in jail was contracted by breach of trust. ®d* p*" ^^^ 

This motion was discussed on the 28th August, and the learned ^videncea 

Judge rescinded the order of the 1 3th July and re-oommitted the SembU that 

insolvent. <^°® ^^^ i« 

On appeal by the insolvent, Orevtter contended that the Dis- priRon on a 
trict Judge had no power to re^Jcincl his own order, and even if he writ of exe- 
had, he had no right to do do in the present ca^c, as thore was no cution and 
breach of trust on th6 part of the insolvent* lie was the defen- afterwards is 
dant in case No. 89,784 and was never charged with fraud or adjudged an 
breach of tiust ; only that While he was a servant of the plaintiff *? solvent at 

in that suit, the plaintiff had sustained some dantapces. That did ^*„„«« ^«„ 
,.,',-*, , ,, .° ,, fitance, can- 

not bring the defendant under any one of the exceptions contemplated n^^^ be dis- 

by the 80th clause of the Insolvency Oniinance. cliarged 

Layard for respondent j The District Judge had powor to ^-^ ?^| • 
rescind his own order. In pra<;tit'e interlocutory orders, such as «,.e(jjt^- jf 
orders for sequestration, grant of an injunction &c. issued by yj^ ^^^^ 
mistake or on insufficient evidence, are frequently cancelled by the involves a 
t)iBtrict' Judges themselves. 4n the present instance, the order fraud or 
was clearly made by mistake. The creditor in District Court breach of 
Galle 89,784, under whose writ the insolvent liad been committed, trust* 
liad no notice of the motion made by the insolvent's proctor that 
the insolvent might be discharged. The creditor was entitled to 
such notice, and to be heard, before the order of discharge was 
made. Re Pellatt, 5 L. T. n. s. 863, Ex parte Preston, 5 L. T. 
n. B. 889, Griffiths and Holmes on Bankruptcy, 914, 915. 

Grenier replied 

Cw/'. atJv. vftlt. 
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1877. And now the court held as ftdlows : — 

' ^' It is contended that the District Judge had no power to reacind 

■" his own order. 

The Supreme Court however is of opim<)n that in thd circum- 
stances of this case the District Judge had the poWer to dd what 
he did. We have consulted all the authorities bearing on the sub- 
ject, and we find that according to Roman Dutch Law and accor- 
ding to the practice that prevails in the District Courts since their 
creation, the District Judges had the power to rescind their owil 
orders where such orders have been issued by mistake or on insuffi- 
cient or false evidence. This of course did not apply to final 
judgments on the merits, which can only be set right by appeal to 
the Supreme Court. This seems to be a pdWer inherent in all 
courts. In the pifogress of a suit it becomes necessary to make a 
variety of orders both interlocutory and final, and if the District 
Judge has not the power to set aside or connect them when they 
are found to the wrong, the aggrieved party will neoeeaarily be 
driven to the expensive and dilatory process of appeal. The rule 
therefore is not only founded in laW, but in great practical con- 
venience* 

Sir Charles Marshall, who wrote befbte 1889, refers to this 
Very question iii sevel^l parts of his book. He discusses fully the 
!&oman Dutch Law on the subject and his opinion is in favour of 
the power (Marshall p. 187and 179). This power appears to have 
been exercised by l)istrict Judged from the .time of the charter 
of 1833, and we are not aware that it had ever been questionedi 
Orders for sequestration and injunctions ae frequently cancelled 
by District Courts and We are not prepared to set aside such a 
salutary practice, especially when it is in conformity with the law. 
When the insolvent Was discharged On the 13th July, the petition- 
ing creditor was not before the court, and the learned Jadge'A 
attention does not seem to have been called to the nature ot the 
debt for which the insolvent was in custody* 



D. C. Matara, 28,331. 

Contempt On appeal against a conviction for contempt of court, arising 

of court for from plaintiif spitting in court, while being examined in the Witness 
spitting m ]jQx^ Greiiier appeared for appellant. 

The court set aside the conviction in these terms : — 

It is very unlikely that the plaintiff meant any disrespect to 
the court, and his spitting was probably due to nervousness. It is 
beneath the dignity of a court to take notice of such trifles^ 
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D. C. Galle, 39,132. 1877 

Nov. 6. 

Libel : — '^ That upon a writ of execution isBued by this court — 

in case No. 86,789 at the instance of the Ist defendant against the 1. If a pur- 
2nd defendant he the 1st defendant, caused to be seized and pointed ^^'', ^^ ^ 
out for sale anu>ng other properties specially mortgaged to him '^s^^'saal© 
one half part of the hwd called WeUegoda Watta situated at ^^^^^^ 
Ahangama. by paying in 

<< That at the sale which took place on the 25th September last, the purcbafle 
the plaintifi then fully believing and being given to understand "f^^'^^y^^d 
that the said \ part of the said bind belonged exclusively to the ^^^^^ 
2nd defendant, purchased the same for a sum of Bs. 225. ^^a^ ^^^ 

'^ That subsequently the plaintiff received information and be- judgment 
came aware of the fact that the 2nd defendant is not entitled to debtor had 
any paart of the said ^ part (his half having been previously sold no title to 
under a writ) but that the said ^ part aforesaid is the maternal the subject 
share of the 3rd and 4th defendants and two others who are minors ^^ ^}}^ ^^> 
and under the protection of the 2nd defendant. ?"^" P"*"' 

" That the plaintiff with a view to complete the purchase, with- ^^^ ^e en- 
out prejudice to his right either to the land or purchase money in titled to re- 
the event of a dispute and eviction by the rightful owner, as lief, but 
lawfully he may do, paid the purchase amount ui^er protest, iembU would 

'< And the plaintiff avers that the writ aforesaid was wrongfully he, if pay- 
issued by the 1st defendant, who had no right to point out any ^^°t ^ 
thing out of the said one half parti and 2nd defendant being made under 
present at the sale with intent, to defraud the plaintiff purposely ^^ 
and wrongfully suppressed the right of his children, who now *'^* *® * 

assert a rii^ht to their shares of the land sold as aforesaid, to the ^^?^ S!?\ 
1 • .'tm *^ ^ 1 J J that a fresQ 

plamtifPs great loss and damage. ^^^ ^^^^^ 

" Wherefore plaintiff prays that the defendants be cited to be institute^ 
shew cause why the sale, in so far as it effects the rights of the 3rd to shew 
and 4th defendants and the minors who are still under the protec- irregularity 
tion of the 2nd defendant, should not be cancelled, and why the ^^ ^^^^ ^^ 
plaintiff should not be allowed to receive and take back the sum ^^ ^' !^^ 
of Ss. 225, out of the sum of money paid by the plaintiff, or that guft (6ratin^t; 
in the event of the sale being declared good and valid against all ffadden) but 
parties, that the same may be confirmed and the plaintiff put in iq order to 
peaceable and undisturbed possession of the premises aforesaid, with succeed such 
costs and for such other relief i&c.'* plea should 

The 2nd Srd and 4th defendants, though served with process, jhe^proper 
did not appear, but the Ist defendant did and pleaded that the land time. 

was specially mortgaged to him by the 2nd defendant and that » Service 

plaintiff could not maintain this action as he purchased nothing under sub- 

m<Mre than the interest of judgment debtor, whatever it was. section 5 of 

The learned District Judge held as follo>VB : — <*'• 30 of the 

FiBcal's Ordi- • 

nance. 



i of the 
the said 
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1877.^ '^ It is i^erfectly clear that at the time of the sale, the plaintiff 

Kov. G. (an innocent purchaser) was unaware that half of the land had been 
previously sold, and the evidence shews that such half had been 
previously sold for a debt due to the crown, and hence the other 
half belongs to the minor children of the 2nd defendant (the exe- 
cution debtor), and to the 8rd and 4th defendants ^ each. The 
drd and 4th defendants being in default and rule made absolute, 
their ^ can be now held as a valid sale, but in regard to the other 
le minor children the sale in execution must be held bad and 
said sale under writ No. 86,78^ so far as affects the said ^ i& 
hereby set aside and cancelled and the plaintiff entitled to the 
proceeds of said ^. 

'^ In case 36,789 when the question of proceeds was discussed 
on the 21st July last, the record is Ist and 2mi claimants not ser- 
ved, the 1st claimant being present plaintiff, and it would appear 
that some time after 22/25 February Mr. Weerasuria for 1st 
defendant moved to re-issue rule against 1st and 2nd claimants to 
be left at their last place of abode without any reason, the pre- 
vious record of the 16th February shewing " that Ist and 2nd 
claimants are reported not now in the village" and the report of the 
Fiscal is that it was left at the last place of abode : this is wholly in- 
sufficient to bar the present plaintiff of his first right. 

'' It is decreed that the Ist defendant (who draws the whole of 
the proceeds) do pay plaintiff out of it half of what pl^ntiff paid 
for half of the land, and that plaintiff be quieted in the possession 
of one fourth of the land (more fully described in the libel) in 
common, as it is not shewn that Ist defendant knew of half having 
been previously sold just as much as plaintiff himself. Parties 
to pay their own costs." 

On appeal Layard for Ist defendant and appellant (Morgan 
with him) : The respondent having purchased at a Fiscal's sale, 
he did so at his oivn risk and clearly had no right to claim a refund 
of the pi:^rchase money, Z>. £7. ColtmibOy 48,472", Vanderstraaten's 
Rep. 24, and D. €. Kandy, 68,857, Civ. Min. 10th July 1875. 
Further, the respondent claimed in the original case No. 86,789 
D. C. Galle to have the purchase money refunded, and appellant 
on that occasion obtained a rule on the respondent (who was Ist 
elaimant in that case), '* to shew cause why his claim should not 
be set aside." That rule having been made absolute against the 
respondent, he cannot maintain the present action. The proper 
course which the respondent should have adopted was to make the 
ftpplication, which he now loakes in this suit, in the original case 
No. 86,789. Gavin v. Haddm, 3 L. R., P.C. 726. And lastly, the 
substituted service ordered by the District Judge was regular 
and in accordance with the provisions of the sub-section 5 of clause 
SIO of the FiscaUs Ordinance No. 4 of 1867, and the respondent 
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has failed to shew any reason or cause why the rule made absolute 1877 
against him in D. C. Gallo 36,789 should be re-opened, and conse- ^ov. 6. 
quentlj the learned District Judge was wrong in decreeing the 
appellant to refimd j-th of the purchase money. 

Van Lang en he rff for rej*{)oudent was heard contra^ 

Cut', adc, I'liU^ 



And now the court held as follows : — 

The averments in plaintiiFs pleadings have been establLshed^ 
The charge of fraud against 2nd defendant indeed is not proved, 
but as between him and plaintifE, it is as good as proved, since he 
has not traversed it. 

• The District Judge has confirmed the sale so far as concerns 
the ^th belonging to 3rd and 4th defendants, who are in de&ult. 
This was clearly wrong, since the pleadings disclose no ground 
whatever for a decree against them ; but on the contrary, the plain- 
tiff himself alleges that their title is good. They however have 
not appealed, and that part of the decree will therefore be un- 
disturbed. 

As regards the ^th belonging to the minors, the District Judge 
has cancelled the sale, ordering 1st defendant, who appears to have 
drawn the whole proceeds of sale, to repay its price to plaintiff. 

If plaintiff had purchased at the FiscaPs sale, and the purchase 
and sale had been completed before he found out the judgment 
debtor's want of title, he would clearly have had no title to relief, 
according to the rule laid down by this court in D, C, Colombo 
Jfo, 68,47^ Yanderstraaten 26, and the case recorded in the Civil 
Minutes, 13th July 1875. However he found it out soon after the 
sale, and paid his purchase money under protest. 

Before considering whether the circumstances of this protest 
makes a difference in plaintiff's favour, entitling him to succeed, 
we must dispose of two objections urged in appeal on behalf of the 
appellant, 1st defendant. 

It appears that in the original suit No. 36,789, after plaintiff 
had put in a formal claim to have his purchase money refunded, 
and been noted in the record as ^Mst defendant" in that case, the 
present Ist defendant, who as plaintiff, obtained on 3rd December 
1875 a rule m>i on 1st claimant, to show cause why his claim 
should not be set aside. On 16th February 1876, 1st claimant 
was reported " not now in the village", and thereupon the other 
plaintiff's Proctor obtained leave to re-issue the rule " to be left 
at his last place of abode". This having been done and 1st clai- 
nuant not appearing, the rule was made absolute against him, so 
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1877. tbat, onlesB '* Ist claimant'' who ia preaent plaintiff can upset that 
Nov, G. xnle, it ihuta him out of court. It was argued in appeal for present 
Ist defendant, that present plaintiff should have made the applica- 
tion which he makes in this suit^ and (ravin v. ffadden, L. B. S 
P. G. 726 was cited. This would have heen a good ohjection, if 
taken hj waj of plea in Jst defendant's answer^ hqt it does not lie 
in 1st defendant's nv>uth to laiae it now for the first time in appeal. 

The lot defendant's next ohjection is that the seryice oniered 
hj leaving notice at 1st chumant's laqt place of ahode was not, aa 
the District Judge has held it was^ irregular and improper. It 
appears to us that this ohjection is good. The 5th suh-section o£ 
cl. 80 of the Fiscal's Ordinance empowers the court, if after reason- 
Ithle exertion personal service cannot be effected, to prescribe any- 
other mode of service as an equivalent. Now it certainly lay on the 
present plaintiff who oeeks to upset a rule made absolute against 
him, to show some defect in that service, which he contends to 
have been so improper that the rviie should be re-opened. But 
plaintiff has shown nothing of the kind. On the contrary, the 
Supreme Court sees no irr^ularity in the matter. Plaintiff, when 
Ist claimant in the original sidt, had made his clain^ by a Proctor 
and must be takei^ to know that the qi^estion would probably come 
shortly to a decision, {f he choae to absent himself from his ac- 
customed address without making arrangeu^ents for his interests^ 
being duly represented, it was not unreasonable in the then District 
Judge to order service of the rule by leaving it at his last place of 
abode. 

Holding this view, it becomes unnecessary for us to decide oz| 
the effect of plaintiff's protest, because his protest has come to an 
end in the other suit. 

For these reasons, the decree of the court below will be set 
(iside so far it decrees the let defendant to refund the price of :|th, 
pf the land Wellegodde-Watte. 

Respondent will pay plaintiff*8i costs in appeal. 



November, 8ih, 

Present :■ — Clarence, A. C. J., Dias, J, and Lawrie, J. 

• C. E. Galle,58,733. 

One who is Layard for plaintiff and respondent, being called upon, cited 

unlawfully D. C. Rmdy, 63,034, November 16, 1876, and Northmore'e Case^ 

deprived of 1864, VanLeeuwen p. 124 and Voet vi. 1. sec. 7 and 8, and con- 

his property, tended that compensation may be claimed. He also cited Domafs 

li^a nght to Qi^'i j^^^^ ^ 3^ ^i^ g^ Y>k i, art. 7, and Ordinance No. 22 of 1871. 
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The Supreme Court affirmed the judgment of the learned 187f. 
commissioner for the reasons given bj him. It held as follows : — ^^^' 8* 

If we had been satisfied that this bu£Ealoe had been stolen . 

from the defendant, we should have set aside the judgment, be- '^^fil 
cause an owner who has been unlawfully deprived of h£s property ^^ thief, but 
has a right to recover it, not only from the thief but even horn |ven from a 
a bona fide purchaser. But here there is no evidence that the bona fide 
bufiEaloe was stoleo from the defendant. The evidence that it ever purchaser, 
belonged to him is open to suspicion, and without stronger proof 
of ownerships than he has adduced, he has no right to retain it and 
refuse to give up possession to the plaintiff, who has ex facie a 
perfect liUe to it; 



D. C. Kandy, 67167. 

Grenier for appellant, VanLangenberg for respondent. A leas^ 

The Supreme Court affirmed the finding of the court below SI"! ^ 
- ,, *^ ® the mcum-% 

as follows :— l^ent of a vi- 

The only poini pressed upon us upon this appeal is that ^^< is .good 
plaintifE cannot maintain this action of ejectment by reason that J^ ^^^^ 
the foundation of his own title is a twenty five years lease, which J??^^ *2 ^ 
it was said, Was ultra vires and bad ab initio. But the lease is ^ lomr^ his 
good as against the incimibent who granted it, and as against all incuim)eDcy 
the world, as long as his incumbency endures. In the case cited endures; 
for appellant (D. C; Kandy No. 59,767 Civil Minutes 2nd July 
1875) the inciunbency of the party who granted the lease had 
already determined. 



i\ C. Kandyi 66541. 

VanLangenberg for respondent. 

The following judgment of the Siipreine Court explains the 
feivts of the case : — 

Plaintiff claims to be quieted in possession bt a gatden and 1. Are-entiy 

pnjB iot damages for the Idea of a coffee crop which he avers that he under a lease 

was prevented from gathering by reason of defendant wrongfully cannot be 

causinff the garden to be seized and sold by the Fiscal as the pro- ™*^^ "mih- 

_^ £ V out a suit 

perty of one Karuppan. ^ Imfitum 

Defendant pleads that plaintiff had previously leased the land ^y^^ under 

on a planting lease to Karuppan, that defendant seized Karuppan's an express 

interest on a judgment against him, and purchased it at tKe Fiscal's condition; 
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1877' gale. Defendant futther avers that plaintiff has been in poasessioil 
sior. 6. since defendant's purchase, and claims to be put in possession, and 
2 Circnm- ^^^ damages for being kept out of possession. 

stances of a Plaintiff in his replication admits the lease to Kamppan, but 

surrender of pleads that Karuppan had abandoned his interest and plaintiff had 

a lease in resumed the land. Plaintiff does not traverse defendant's allegation 

fraud of ere- that plaintiff has been in possession since defendant's purchase, 

ditorsw though he re-asserts his own claim to damages for loss of crop. 

3. Where a That reservation however is not inconidstent with defendant's aver- . 

lease was not taent, since plaintiff^s claim refers to what took place before defen- T 

made ex- dant's purchase, and deiendant's assertion is of plaintiff's possession 
P'^®^^ y ^ ^' after defendant's purchase. So far as this is concerned, we must 
B^ens ^\eUi ^^^ ^^ ^^^^ plaintiff has not disputed having been in possession 
that A.'s in- since defendant's purchase. 

terest was -^^ to the merits of the case, the learned District Judge finds 

nevertheless that Kanippan's surrender of this lease was in fraud of creditors^ 
transferable There is no doubt that he made the surrender a day or two only 
under writ after service of the rule on which Judgment went dgaiuBt him by 
against him. ^fatiU. Now in this respect the case somewhat differs from the 
ordinary case of a person indebted making away with his property 
just before suffering judgment. For Karruppan's interest in this 
case was burdened with the necessity of keeping up the cultivation, 
and it is very probable that a man who was insolvent would not 
be able to keep up the cultivation. The lessor and lessee under 
such circumstances might both desire a surrender, without any 
fraud being involved. But plaintiff, the lessor, has not proved that 
the condition under which he was entitled to re-enter had happened. 
Had that condition happened, a surrender might have been made 
bt/ agreement f without going to court, although under our law a 
re-entry cannot be made in invitum even under an express condi- 
tion without a suit. Plaintiff has not proved that the condition 
for re-entry in the lease had happened, and consequently, under 
the circumstances, he must show that he gave full value for Kanip- 
pan's interest in the lease. This he certainly has not shown and 
the fact appears to be the oontraiy It was argued that the lease 
not being expressly made to Karuppan and his assigns, was not 
transferable under writ against him. But we do not follow here, 
the strictness of English conveyancing law on such points. An in- 
terest is transferable here and by consequence can be sold under a 
writ, unless it already appear that the privilege is a personal one 
granted to the grantee. 

The plaintiff's case consequently fails, and his libel must be 
dismissed with costs. Moreover, plaintiff having been admittedly 
in possession since the sale to defendant, which sale we uphold, 
plaintiff must be ej-ected and is further liable to defendant irr 
damages. According to plaintiff's evidence, the year's coffee would 
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\>e %vorth £35 to £40, and of that one-half under the lease wotdd 1877. 
be the lessee's share. Considering, therefore, that defendant has Nov. iBt 
no possession since his purchase, the Rs. 400 clainied does not ap- 
pear too much. 

For these reasons, the learned District Judge's Order is ^t- 
firmed^ 



Nvveinher, ISthi 
* 

Present. 

the Honorabk Sir John Budd Pheab, Kt. • 

The Honorable Lovell BurciIett Clarence, Acting S. P. /. 

The Honorable Henry Dias, Acting J, P. Ji 

The Honorable Sir John Budd Phear, Knight, 6arrister-«t- pj^^'^p^^rn 
Law, produces in court a warrant under the hand and colonial seal |q g^Qy^i^ 
of His Excellency Sir James Robert Longden, Kniglit Commander Justice, 
of the Most Distinguished Order of Saint Michael and Saint Greorge, 
Governor and Conmiander-in-chief in and over the Island of Cey^ 
Ion with the dependencies thereof, dated at Colombo the twelfth 
day of November, One thousand eight hundred and seventy seven, 
appointing him the said Sir John Budd Phear, Kt. barrister-at- 
law, to be Chief Justice of the Island of Ceylon^ 

The said warrant is read and filed i 

The said Sir John Budd Phear takes the oaths of Office and 
Allegiance in such manner and form as the same are by law ap-> 
pointed to be taken or made, — ^which oaths were administered by 
the Honorable the Acting Senior Puisne Justice. 



yovemhery iGth, 

Present : — Phear, C. J., Clarence, J. and D/as, J. 

Mr. Philip de Melho Jurgen Ondaatje, Advocate, appears an'l 
takes the oaths of Office and Allegiance on his appointment as De- 
puty Queen's Advocate for the North Western PA^ovinoe. 
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1877. • J. P. Kandr, 15824. 
Nov. 16. 

— The followiug was the cafie reserved bj the Hon ble L, B. 

An indict- Clarence, while Acting Chief Justice, for the opinion of the Collec- 
ment on Or- tive Court : — 

6 of 1867 Kandardeniyagedara Dingery was tried before meat the Kandy Cri- 

cl. 15 for tile ™'"^ Sessions of 9ie Supreme Courts on the 9th August 1877, on an 
offence of indictment charging that " knowingly and without lawful excuse he 
^'havinffinhis ^*^ ^*^® ^^ ^^^ ciistody Und possession two moulds or instruments 
custody and ^^^^ ^^^ ^®** intended to make or impress the apparent resemblance 
possession ®^ ^°^** ^^ either side or a part rtf both or either side of a piece of 
moulds or in- Q'*^®"'^ silver coin' lawfully ciirreUt in this colony called a rupee;" 
struments ^^ ^^ ^^^ ^^^ prosecution proved titat the prisoner had m his pos- 

which were '^^'^^^'^ ^^ ^^® ^^® ^^ question, a pair of bellows, a crucible, 3 counter- 
then intended ^** nlpees and iln iron instrument consisting of two separate halves, 
to make or '^^^ ^^^ mentioned instrument was obviously the outer metal shell of a 
impress the "^^'^^ adopted for casting some dice of metal of about the circumfer- 
apparent re- ®°^® ®^ ^ rupee but the actual matrix whether of sand, loam or what- 
semblance of ^^^^ other substance may have been employed, was wanting; The in- 
both or either ^'^^^'^®°^ ^^ question appeared in fact to be the empty shell designed to 
side &c of ^n^^ose a fragile matrix for castings It had an aperture for the ad- 
of a rupee " niission of molten metal, but there was no Vestige of any matrix, 
will be ^ply ^^ ^^^ instrument in qiiestidti were held to be a mould or instni- 
supported if ™®^^ intended to make or impress tlie apparent reseniblanee of both or 
proOT be of- ^**^®*' ^^ *^^ **^®® ^^ *"y ^^ *^® QUeen s current silver coin or any part 
f ered of the ^^ P^^rts of both or either of such sides within the meaning of the 14th 
prisoner hav- ^^^^^^^ of the Ordinance No. 5 of 1857, the evidence supported the infer- 
ine in his ~ ^^^^ ^^'^^ ^^^ prisoner had it in his possession knowingly and without 
possession an ^^"^^^ excuse. 

iron instru- ^ ^®^ ^^® question to the jury, whether the prisoner was proved to 

hient consist- ^**^® ^^ ^^ ^^® custody or possession knowingly and without lawftil 

ine of two- ^^^^^ ^ mould or instrument intended to make or impress the apparent 

hidves of a '^semblance of both or either sides of a rupee, directing them that if 

particular ^^^^ found in the affirmative they should convict; 

kind a pair ^ ^^^ directed the jury tliat in detenxiining whether Or no the in- 

hf beilowB a ^^''^"'^^"^ abovementioned wits a mould or instrument intended to make 

irucible and ^^ inipress the apparent resemblance of both or either sides or a part 

tliree coun- ^^ ^^^^ or either sides of a rupee, they might take into consideration 

terfeit ni- ^^^^ circiunstance of its being accomjnuiied in tlie pristfner*s possession 

^^g " of 3 counterfeit nipces. 

" The jury convicted the prisoner but entertaining some doUbt as to' 

the correct interpretation of the 14th clause Of the Oidinance No. 5 of 

1857, I did not pass sentence and I reserved for the consideration of 

the Collective Court the question, whether under the circumstances 

above detailed there was any evidenee to go to thci jury of the prisoner 

having in his possession a motfld or instrument intended to make or 

impress the apparent resemblance of both or either sides ot a part of 

hoth or either sides of a rupee, within the meaning of the 14th clause 

uf the Ordinance No. 5 of 1857. 

VanLangenherg for the accused; clause 14 of 'the Ordinance 
No. o of 1857 is a transcript of 2 Will. c. 84. In order to bring 
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the case under the ordinance, an '^ impression" should exist on the ^ 1877 

paould. [" The mould" as descrihed in the case reserved was produ- ^^^' 1^» 

ced in court]. Bex. v. Foster^ 7 C. & P. 494 &c. Beg, v. McMUlany 

1 Kussell on Crimes, 1 1 7. Was the mould produced, a " mould" 

within the ordinance? Penal Ordinances are to be construed 

in favor of liberty. The indictpient declares that the '' mould" 

was " intended" for coining, 

[Clar£1?ce, J. — I left to the jury to decide whether the pri- 
soner's possession of three cotmterfeit rupees, a crucible, and a pair 
of bellows, coupled with his possession of these moulds, was suffi- 
cient evidence of the prisoner having in hia possession a mould in- 
tended to nutke the apparent resen^blance of a rupee, under the or- 
dinance.] 

The judgment of the court wi^s deliyered as follows, by 
Phear, C. J ; — 

We are of opinion in this case reserved that the jury had be^ 
fore them ample evidence to justify their coming to the concluaiou 
of fact that the accused had in his possession a mould or instrument 
intended to make or impress the (igure or apparent resemblance of 
a Queen's coin. 

The words of Pattesonf J. reported in the record of the two 
cases of Bex, v. Foster^ 7 C. <& P. 495, to which the learned Advo- 
cate who appears for the accused has referred us, seem to tell 
figainst his argument. We are in effect asked to hold that if a 
coiner succeeds in secreting any part of a complex instrument of 
coining, or if he endeavours to carry on his trade with an incom- 
plete or imperfect tool, the words of clause 14 of the Ordinance 
l^o. 5 of 1857 fftil to reach hiip. 

The conviction is upheld, and the sentence will be passed by 
the Judge o^ circuit at the next criminal sessions to be hxM. in 
!|^andy. 



P. C. Matale, 15ail. 

VanLangenberg for appellant. 

P. C. Matale, 15841, 

VanLaiigenbcrg for appellant, 
Browne for respondents. 

P. C. Matale, 15845 

Grenier for appellant. 
Jproum^ for resppndent. 
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1877 P. e. Matttle, i:>3:>0. 
Kov. 16. 

Dornhorst for appellau'-. 
1. An infor- 
mation for Browne for respondent. 

theft, with rpijg following judgineut of the Supreme Court iu the above 

ownership ^^^^ cases sufficiently sets out the facts : — 
laid m an al- -^ 

temative In each of these cases,, the appellants arc charged with steal- 

fonn, in a ing green gathered coffee, and in each information, the ownership 
particular jg i^i^j jj^ ^n alternative form, in a particular named pi"oprietor or 
named pro- ^£ gome person or persons unknown. In neither case however, 
P™L J nei^ ^^^ defendant's Proctor object to the information on the score of 
son un- duplicity. We consider that we may assume the Police Magistrate 
known, is bad ^ hsLve convicted in each caae upon the coiyit charging the theft of 
(if objected coffee, the property of the named proprietor ; and for that reaaou, 
to) on the considering the convictions substantiable on all other grounds, we 
score of du- g^nd the cases back for further evidence as abovementioned. 

phcity. yf-Q consider it fairly established in each case that the coffee 

2. Clause 5 in question was green gathered cofBse, and consequently the 5th 

of Ordinance clause of the Ordinance No. 8 of 1874, comes into play, and 

No. 8 of 1874 throws on the defendants the onus of satisfactorily accounting for 

as to posses- possession. And upon the evidence (excepting always the point as 

sion of green ^ estate ownership abovementioned) we think that the convictioa 

coffee, does • i.^ 

not create a was right. 

substantive ^^ -^^^ ^^^ ^^^ ^^^i statements of the defendants were ceiv 

offence, but tainly most irregularly taken and recorded upon the forms made in 
merely alters J. P. cases after the defendant had pleaded in the present cases. 

the law of The Police Magistrate may perhaps have been milled by the deci- 
evidence. gion j^ p, c. Matale, No. 15185 on November Ist last of a learned 
Judge who probably had not at the time his attention directed to 
the decision of this court in P. C. case No. 12959, November 21, 
1876, where we pointed out that the 5th clause of this ordinance 
does not create a substantive offence, but merely alters the law of 
evidence. In the cases now before us we think that this irr^u- 
larity falls within the category of irregularities referred to in 
clause 20 of the Administration of Justice Ordinance, wliich have 
" not prejudiced the substantial rights" of the party. We do not 
think that these defendants have had their substantial rights in the 
least prejudiced by this irregularity. This would have be^ 
otherwise, had their statements been iifconsistent with the evidence 
for the defence. 

The conviction in each of these cases is set aside and they 
are sent back for evidence on the question whether or no the estate 
in question is owned by the individual proprietor named in the 
plaint. If the complainant succeeds in establishing that point, 
the conviction will he sustainable. 



C. ft. TangaUe, 19015. 1877. 

® Kov. 16. 

Oremer for the plaintiff and appellant. — 

Browne for the intervenients and appellants. 

The Supreme Court remanded the case for re-hearing in the«e P*actioe* 
terms : — 

The plainlitf had a perfect right to call v^tnesses on his new 
list, ad it had been accepted by the court long before trial, even 
though that list was filed with a vieW to the intervention. The in- 
terventions should not have been summarily dismissed as the Com- 
missioner has done. The interventions having been received, the 
intervenients are entitled to call upon the court to hear and deter- 
mine that rightSh 

The defendants will pay the costs of this appeal* 



t). C. Negombo, 7875. 

Orenier for appellant. 

Domhorst for respondents 

The following judgment delivered by Clarence, J., and agreed 
io by DiASj J.y sets out the facts of the case : — 

Plaintiff avers in her libel that she is defendant's kwful wife, Whether a 
that defendant had abandoned her, whereby plaintiff '' with the ^^^^ living 
iseistance of others was obliged to be maintained at a great expense, ^^^[f ^|~^? 
tb wit the sum of Rupees 150,'' and the fUiintiff prays for judg- ^^^J^ouT 
ihent for the said sum of Rupees 150, and an allowance for the having ob- 
future for her support at the rate of Rupees 10 per month. Defen- tained a de- 
dknt by his answer traverses the desertion and avers that it is cree of di- 
piaintiff who refuses to live with him, because he has discontinued vorce or ju- 
riding in the house of her parents. The District Judge had dicial separa- 
given judgment for . the plaintiff according to the prayer of her **?**» ^^ 
libel, dispensing with some of the witnesses whom plaintiff was y^^^ h °H 
prepared to call ^eithei^ex" 

The evidence recorded by no means produces upon us the im^ penses incur- 
pression which it appears to have produced on the District Judge, red by others 
On the contrary it inclines us to the belief that defendant's version in her main- 
of tie matter is at any rate as near the truth as plaintiff's. If this tenance, or 
were all however, we should have to send back the case for plain- permanent 
tiff's additional evidence, which was dispensed with at the triaL ^^^^^ ^^' 
We shall not do that for the simple reason that plaintiff's libel di&- ^^ ^' 
closes no ground of action whatever. 

There is no averment (indeed it does not appear to be the fact) 
that plaintiff herself has incurred the expense of Rs. 150 by rea- 
son of the alleged abandonment. Had that been otherwise, the 
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1877. question would have arisen — whether a wife liviiig s*»pamte frord 
Nov. 16. her husband and not suing for a divorce or judicial separation, can 
— sue her husband and claim damages in respect of her past sabsiB' 

tence. Nor can plain ti£F be awarded the Rs. 10 per mensem irhich 
she claims for her future subsistence. Any such order would be 
in direct conti'avention of the policy of our law, since the plaintiff 
does not ask for a decree of divorce or judicial separation, but for 
permanent future alimony for living separate without any such de- 
cree. The libel was clearly in our opinion demurrable. Defen- 
dant however, by his proctor, did not demur but traversed, thus j 
putting the District Judge to the trouble of investigating an iaaue \ 
on which, as we hold, plaintiff could have no judgment even if she 
succeeded. 

We think tliat the order appealed from should be set aside and 
plaintiff non-suited. All costs divided: ' 

This being the opinion of the majority of the court, the order 
in appeal will follow accordingly. 

The Registrar read the following opinion of Lawrie, J., before 
whom the case was argued on the 8th November last, while he sat 
with Clarence, A. C. J. and Dias, J. — 

I agree with the Chief Justice in thinking that the judgment 
appealed against should be set aside, but a» I do so on different i 

grounds, and as I disdent from ^md of the Views he has expressed, { 

1 feel botmd to give a separate opinion* 

I understand the law to be that a husband is bound to main- 
tain his wife, and that if he fail to do so, she has a right of action 
against him. 

In this case, the plaintiff sets forth in her libel that she is the 
defendant's wife, that he unlawfully deserted her without mainte- 
nance, that she has incurred debt in maintaining herself to the ex- 
tent of Rs. 1 50, that the has no means to maintain herself in 
the future. 8he prays that he be decreed to \n%j her Rs. 150, 
and that, imlcRs he can show good and sufficient cause to the 
foiitrary, he be decreed to pay her Rs. 10 a month for the future. 

1 do not sjiv that the language of the libel is happy, but it 
may disnmi criticism when it is observed that it is signed by the 
}ilaintifl: herself and that it was not prepared by a professional 
j)leadcr. 1 think it would be unfair to read it otherwise than as I 
have done; 

1 am unable to concur in the' opiniion of the Chief Justice^ 
that the libel disclose* no ground erf act'on entitling the plaintiff to 
the relief prayed for^ and it follows that 1 cannot agree that, if the 
defendant had demurred to the libel, he would have been entitled 
to his costs. For 1 am strongly of opinion that if the libel can be 
read as containing the various avermt^nte I have stated it does con- 
tain, it is a relevant libel, which if pnjve<l, could entitle the ]>laiir- 
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tiff to tbo very" relief slie claims, dubjeot only to tbis, tbat the 1877 
judjjment for future and continuing maintenanc-e should expressly ^ov. 1(5. 
bear tbat it should be paid only bu long as the desertion of the bus- 
band lasted. 

But while I think the libel is relevant and discloses a good 
ground of action, I of course hold tbat, before getting judgment, 
the plaintiff was bound to prove her averments. 

If she failini to prove her leading averment that she had 
been deserted, or her other averments that she had contracted debts 
and need Ks. 10 a month to live on, ehe shall certainly not be en- 
titled to judgment. 

It is because I am of opinion that she has failed to prove that 
her husband deserted her, that I concur in thinking that her action 
should be dismissed. 

It is plain from the proof that she refuses to live with her 
husband in his house. Tbat being so, he is not bound to maintain 
her elsewhere. A husband is bound either to maintain his wife in 
his own house, or if he refuses to do so, to supply her with the 
means of living. But if he is willing to receive her, she is bound 
to live with her husband wherever he chooses to reside. If she re> 
fuses to stay there, and prefers to live elsewhere, she forfeits her 
right to maintenance. 

It is not very clear that the defendant is willing to receive the 
plaintiff, but it is not necessary now to ask whether he is or not. 
That would be a pertinent enquiry were the plaintiff willing and 
ready to return to him. But as ^e has distinctly stated, when 
examined in this case, that she is not willing to live with defendant 
in his present house, I think she cannot receive maintenance. 

No doubt she gives as her reason for refusing to live with him 
that he would murder her. If it had been proved that either her 
life or health were in danger by him, the case would be different, 
but that has not been proved. It is therefore not necessary to 
discuss what her rights or remedy would have been, had she proved 
that she could not safely live in his house. 



D. C. Badulla, 20541. 

The following judgment of the learned District Judge 
(Gibson) explains the facts of the case : — 

** The plaintiff, the incumbent of the Bogodde Passera and Compensa* 
Malitta y^harea and guardian of the minor Olegame Dammapalle tion for im- 
Samenaroo Unanse, brings this action to have defendant ejected provements 
from the land Pansalawatte and the buildings standing thereon "**^e by a 
appertaining to Passara and Bogodde viharcs. The defendant ^^l*^"^^^*" 
vhile admitting that the land belongn to Bogodtle Vibare contends ^^ limits 
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1877 tbat lie is in lawful pofisession of the said garden, it haring heen 

Nov. 16. leased to him on the 7th August 1865 for 25 years by Galanda 

. , . Sobitha Nayake Unanse, then incumbent of the said yibaree and 

wiinm wnicn g|2|^|.f][J£^ ^f Mupana Sonatera Samenaroo Unanse and nephew and 

sation m^Y ' P^P^ ^^ Muppene Dhammarakitta Unanse in accordance wiUi hia 
be claimed. ^^ ^^"^ ^^^ testament executed on the 81st March 1852 filed in 
the Testamentary Case No. 216. The said Sankaneroo relinquiahed 
the robes in 1872, on which Dhammarkitte Unanse instituted a 
case in the D. C. No. >9465 for the incumbency of the Bogodde 
Malitta and Beddegame vihares and got judgment, and sues that 
the plaintiff may be ordered to pay him the sum of Rs. 2000 for 
the cost of improTements he has ciEected on the tenements. 

" The plaintiff's counsel contends that defendant is not entitled 
to any compensation, as when he leased the premises he was fully 
aware that they were in dispute as h,r back as the 28rd May 1862. 
Beddigame Gramegedere Dhammarakitto Unanse had instituted an 
action D. C. No. 15,805 against GraUanda Sobitta Unanse for the 
incumbency of the Passera yihare and its appurtenances, and 
Passera, Bogodde, Malitta and Beddegame vihares are all held bj 
one and the same incumbent, and that defendant being well aware 
of this fact leased the premises on his own risk^ 

" From a perusal of the previous cases No. 15,805 and 19,465 
and Test Case No. 216, it is quite clear that GaUanda Sobitha 
Unanse held the incumbency of the vihares in question, having- 
been appointed guardian of Mupane Sonatera Samenaroo Unanse by 
Dhammarakitta Unanse, as before noticed; he disrobed in 1872 
and subsequently went mad, but till then defendant's lessor waa 
clearly in lawful possession of the vihare. The first case brought 
No. 15,805 was for the lands attached solely to Passera vihare 
and Pansalawatte is not mentioned in the list oi appraisement filed 
in that case. I dont see that defendant could know that all the 
vihares were under one and the same incumbent when he had the 
land on the 7th August 1865, for at that time the land in question 
was not in dispute, it was not till the 1st October 1872 that Dhamma- 
rakitto Unanse instituted his action for Bogodde Malitta and 
Beddegame vihares and their appurtenances, and consequently I 
hold that defendant's lessor had a bona fide right to lease the said 
premises and defendant to take them, and 1 think the law is clear 
that when a person takes a land on lease under a bona fide belief 
of his lessor's right to lease, he is entitled to compensation for 
the improvements effected during his occupancy ; of course had 
he taken it knowing the lessor's right was diluted, he would 
have done so at his own risk, but the court holds that when 
he took it there was no dispute. 

" The only question now to be decided is the amount of com- 
pensation to which defendant is entitled. It is proved that he 
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erected a tiled bouse in lieu of a building tbat bad been standing * 1877 
at least 40 years, and defendant proves tbat tbe erection of tbis Nov. 16^ 
building cost bim originallj about £ 140 and tbat additions sub- 
sequentlj made cost anotber £ 60 wbicb makes up tbe amount be 
clsoms, and it is f urtber diewn tbat tbe bouse can be leased out at 
tbe rate of Rs. 25 per mensem. Tbe court tbinks tbat tbat fact 
proves bis claim is not excessive, but it must be remembered tbat 
^ tbe materials used in tbe old bouse were employed in constructing 

^ tbe new one and consideration must be t^ken for tbat. I sbould 

tbink Rs« 1700 would be a fair and just estimate of tbe value of 
^ tbe premises. 

^' It is adjudged and decreed tbat plaintiff be condemned to pay 
j to defendant Kb. 1700 for tbe improvements be bas effected and 

L tbat on payment of sucb sum defendant sball quit tbe premises, 

, plaintiff paying costs." 

I On appeal FercUnandSjD. Q. A,y and VanLanffenherg appeared 

for plaintiff and appellant, and contended that dependant was not 
entitled to compensation, Perera's Armoury p. 118; even if be waa 
entitled to receive any compensation, be could not retain possession 
of tbe property as against the rightful owner, D. C, Badulla 20,137 
Ramanatban's Reports, 1877, p. 157. The rents received ought 
to be set off against the value of improvements, Touissanfs Case, 

Cayley Q. A, (with him Gremer) for defendant and 
respondent : — 

Tbe present suit is in tbe nature, of a m vincUcatio in wbicb 
mpensm v(t^ might be recovered, and recovered not' from tbe 
lessor, but from the ejector, D. C. Kandy, 66969, Srd July 1877. 
The Dutch Law on the subject is very dear. By retention of 
property alone, can one's right to compensation be made effective, 
Voet ad Pandectas, vi. 1. 86, retentione sola &c. Defendant ia 
entitled to recover, even though expenses are greater than the 
value of property, since no man ought to enrich himself at tbe 
expense of another. [Lawrib, J.*— ^oes not clause 2 of Ordinance 
No. 7 of 1840 affect your position?] No. Tbat clause relates to the 
acts of parties, but tacit hypothecs arise by operation of law. The 
Ordinance of Frauds has never hitherto been supposed to have 
swept away the law of tacit hypothecs. Tbe word '* mortgage*' 
in clause 2, relates only to conventional mortgages. On tbe ques- 
tion of damages, tbe District Judge's finding is correct. 

Ferdinands, D, Q. A., (in reply) cited D. C. Kandy, 6659^„ 

• Tbis case was argued on tlie 6th October last before Clajb£KC£^ 
A. C. J., and Lawrie, J.— Ed. 



1877.* D. C. BafluUa, 20137, TouUsanCf Case and D. C. Kaudj, 52439^ 
Nov. IQ. Grcnier, 1873, p. 58. 

Cur. adt\ vult, 

Aud now Clarexce, J. delivered thejudgnc^eat of the court, 
^^ follows : — 

The lease appears to have been made in contemplation that 
improvements would be made by the lessee. The first ten years* 
rent (£50) was paid in advance. If the lessee chose to go out at 
the end of those ten years, he was to receive the value of his im- 
provements. If he choose to go out at anj time between the end 
of the first ten years and the end of the term, he was to get half 
valuation for his improvements. And we infer that if he conti- 
nued on till the expiry of the term, he would have got nothing for 
his improvements, which is the view upon which the defendant 
bases the claim in his answer^ 

The lease ofcourse is not binding T\pon the present incum- 
bent, and the question is what claim has defendant for improve- 
ipentB ? 

The District Judge finds upon the evidence that defendant baa 
erected a tijed house in place of an old building. Deducting the 
value of the n^aterials ol the ojd building (which seems to have 
been a tumble down affair), the District Judge finds that defen- 
dant has expended Ks. 1700 net upon the new bouse, and the 
District Judge, having regard to the evidence as to the obtainable 
rental, finds that Rs. 1700 fairly represents the value of the house. 

Defendant is very much in the position of the ma^ described by 
Celsus (Dig. xi. 1. 88) qui in, fiindo alieno quern impni4ens emerat 
cedificavit. He came in bona fide, but he acted imprudently, sinc^ 
he must be taken to have known that his tenancy might determine 
at any time with the incumbency of his lessor. The building of 
this house clearly falls under the category irapensa vUkesy aad con- 
sequently defendant is entitled to a right of retentio in respect of 
the money spent, but not necessarily to the whole amount of his 
expenditure. The limits of the right of retentio for impensce utiles 
in the case of an out-going possessor, such as this defendant is, are 
very plainly laid down by Voet (vi 1. 36), and also in the original 
passage in the Digest (yi 1. 3d), on which Voet's commentary is 
based. 

First of all, the ai^ount which the out-going possessor can 
claim is doubly limited : in no case can he claim more than 
the amount expended, and in no case can he claim more than the 
difference between the original and improved value of the property. 
If the rise in the value exceeds the sum expended, he can only 
claim the sum expended f if the rise in value falls short of the 
sum expended; then he can clainx the amount of the rise in 



Valiio. Fniilier th»'\n this, there is an oquitahle discretion loft to . 1877. 
the Judge qui varie ex penfonis causisqne cvnstihui, who is not to Nov. 16: 
allow a man, aa Lord Langdate put it in Saunders v. Hooper, 6 — 

Beav. 246, ** improved out of hid property" where the impensa 
Utiles ** nimis graves sinty nee eas ipse daminus fuisset facturus^\ 
It would be manifedtlj inequitable to nhiit a man out o£ his own 
property mei^ly because he <^nnot pay for expensive improve- 
ments which haVe undoubtedly raised the value of the pro- 
perty, but which he never would have undertaken on his own 
account. In such a case as that, the Roman laW, and the Roman 
Dutch law also, empowerisd the Judge to award that the outgoing 
possessor shonld sever and take away (toUat) such of his improve- 
ments as could be taken aWay without reducing the property to a 
state worse than the Original one, provided that the real owner 
tnight have thie option of k(K>]>iug the iiliproVeraents as they stood^ 
by paying the outgoing possessor a sum representing what would 
be tlie value to him of the msterials if severed. 

In the case before us, we see no reason to disapprove of the 
Judge's finding that the amount laid out by defendant in thesf^ 
impensce utiles has been Rs. 1700. What is the exact increase in the 
Value of the profierty, the District Judge has not expressly found; 
He puts the value of the premises, which apparently means the 
Value of the house, at Rs. 1700, from which it would seem that 
the District Judge has somewhat confused the Value of the new 
house, site and all with the rise in the value of the property. 
There is no direct evidence as to whether the new incumbent would 
have been likely to erect such a building as this new house, but 
upon this question, whether the domimts eas impen^as fachtnts 
fuisset, it is material to note that the original incumbent, whose 
lease actually subsisted for several years contempleted improve- 
ments to be made by defendant. The original ground rent 
reserved in the lease was £ 5 per annum, and defendant has built 
a house on the land at an expense of £170, which must have in- 
creased the value of the property by very nearly tliat sum. if the 
District Judge's finding is riglit, which we do not think it is. If 
defendant had gone out voluntarily two years ago about the time 
when the action was bn)ught, he would, if his original lessor had 
been continuing incumbent, have been entitled to the full value of 
his improvements under the lease. He is now beiug turned out, or 
rather is liable to be turned out, owing to the results of his 
imprudence in taking a lease which his lessor had no power to 
grant at 12 years. Going otit at 12 years under the lease, he 
would have half value for his improvements, and would have 
to pay two years rent at JE 5 a year. 

We think under these circumstances that we sliall be making 
an equitable adjudication between plaintiff and derondant, if we 
give liim the half of Es. 17o0. 
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1877. The decfee, therefore, will be that the order appealed froU 

Kov. 16. be set aside, and in lieu thereof it is deci*eed that defendant do 

•^ quit possession of the property in question on being paid Rs. 850 \ 

and that defendant be entitled to retain possession of the property 

until he be paid the said sum of Rs. 850 or on the expiration of the 

original term of 25 years, whichever event soonest happens. 

We may as well add that since defendant cannot, and indeed 
does not, claim to be placed in a better position than he would have 
had under the lease, he will lose his claim to Rs. 85u, if he remaina 
in possession till the expiry of the original tetm. 

With regard to codts, the Didtrict Judge gave defendant his 
costs, and defendant has been more in the right than plaintifE, foi^ 
plaintifE sued in ejectment without tendering anything for improve- 
ments, and in fact traversed in his replication defendant s averment 
of having made improvements. Defendant on the other hand has 
not denied plaintiffs title, and has eatablished the &ct of improve^ 
ments, though we do not award him their whole Value. We shall 
give defendant his costs in the court below. In appeal, each party 
will bear his own costs. 



1). C. Cololnto, 69988. 

1. in Order Plaintiff (Alia Pitche) sued the defendant (Adams) in hid 

to maintain capacity of Fiscal of the W, P., for .the recovery of Rs. 2,500 
ft civil action as datnages, averring that defendant seized and advertised for 

®g?in^ * '^^^ under the D. C. Colombo writ No* 54848 a house and ground 
public officer, jj^aring assessment No. 9, having received previous thereto notice 

cnouffh^to ^^** ^^® premises were specially mortgaged to one Sinnaya Chetty ; 
shew that he ^^^ ^^ ^^^ ^^f ^^^ plaintiff in ignorance of the said mortgage be-* 

has in the came the innocent purchaser of the said premises for the price of 
course of his Rs. 2100 being the then full value of the said property *, that after 
business, as a he was put in possession of the said property, the mortgagee issued 
public officer, ^ivrits against it and had the property seized and sold, ejecting the 

?®° .^? *y plaintiff therefrom ; that the defendant was guilty of negligence 
ftnce or nrm ^^^ irregularity in failing to inform the plaintiff of the said mort- 
feasance but S^^f *^°^ ^ report to the court the claim so preferred, and in al- 

the plaintiff lowing the proceeds of the sale to be paid over to the execution ere- 
muHt go fur- ditor; that by reason of these premises, the defendent became lia- 
ther and al- ble in damages to refund the amount of the purchase money, viz i 
lege that a Rg. 2,100 and an additional sum of Rs. 400 expended on the pro- 

particular perty by the plaintiff for necessary repairs, 
hc^ been i '- '^^^ defendant denied the gross negligence and irregularity 

lured in con- ^"^P^^^d ^ him, and pleaded that the plaintiff had notice of the 

sequence, mortgage, inasmuch as it Wcis duly* registered by the holder thereof, 
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and that he did not incur damages by any act of the defendant, and 1877 
the defendant claimed the benefit of clause 10 of Ordinance No. 22 ^^^' ^^• 
of 1871 and of clause 21 of Ordinance No. 4 of 1867. « ^Z' a 

The learned District Judge (Bencick) held as follows :— a Fiscal, sold 

. in Januaiy 

^^ Counsel heard on the question of whether registration of the 1379 to B. a 

mortgage was notice of the mortgage to the defendant and all land in exe« 

others. cution, with- 

" I am fully of opinion, as at present advised, that the mere <jut inform- 
registration of a mortgage, without more, is not notice to all^ the *"^ mm or 
world, although it affords the means of knowledge to all the world, J^ ^^^^tm^ 
and that tliis is the correct view whether regard be had to the Eng- ^^ich^^^ 
lish decisions or to the Roman Dutch Law aa to the law of notice eisted there- 
in respect to registered documents, f am not concerned to say what on, ^ough he 
ought to be the law, and whether the English or the American view (the Fiscal) 
is the more reasonable, and it would be very presumptuous in me to had received 
speak dogmatically on a subject on which so many and such abler previous no- 
judges than myself have differed in opinion. I may however say JlJ^^x^ ,1?^ 
that to me the sounder reasoning seems to point to the propriety of [joujpht'in i^. 
the law as it is both in English and under the Roman Dutch Juris- norance of 
prudence. tlie encum- 

** There is one point which ought to be carefully noticed as brance and 

having a very important bearing on the question viz., by our ordi- pwd the then 

nance, although deeds and incumbrances may be registered, they ^"l* value of 

are not bound to be registered : persons are left at liberty to take property, 
• • • was evictecl 

certain risks if they choose not to register them. Further our or- 1 ^1 mort- 

dinance does not profess to be an authority on the question whether ga^ee in 

registration is per se notice or not to all the world, and neither Apnl 1877, 

does it profess to be an authority on the effects of registration and where A 

(which is not to be confounded with notice), but it simply professes raised an ac- 

to enact certain effects (not of registration) but of non-re^stra- **o^ ^? June 

tion. ^*'ST*^ 

" Counsel further heard on the plea of prescription n^ires. held 

" Mr. Layard for defendant cites Roberta v, Reeul, 16 East 217, thatuie 21st 
Gillon V. BoddingtoTif Ryan and Moody 161, Banomi v. Back- clause of the 
house, 28 L, J. Q. B. p 378, Whitehotise v. Fellowea, 80 L. Q. J. C. P. Ordinance 
306. No. 4 of 

" Mr. G renter ioT plaintiff cites Mayne on Damages p. 860, How- ^^^"^ ^'*® ^^ 
ell V. Ymtng, 5 B. & C, 259, Smith v. Fox, 17 L. J. Ch. 170, Vaug- ^^^ ^ **'® *°' 
han V, Weldvn, 31 L. J. 688, Jackson t?. Spittel, L. R. 5 C. P. du^^of ac- 
543, Backhotise v, Bonomi, 9 H. of L. 503. tion accrued 

^^ Qn the plea of prescription the question for determination is to the plain- 
whether the cause of action arose on and by an act of committing tiff, not from 
the negligence alleged (supposing negligence proved), or on and by the mere sup- 
the sustaining of the damages claimed : in the first case the action pression at 
vill be prescribed, in the other case it will not. the sale of the 
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1877 '* There is no doubt that on certain grounds it would seem v^ry^ 

Nov. 16. bard and unprincipled if the first view were to be sustained in all 
. r~ « caoeB, and that an innocent sufferer should be debarred from 
themorUntre ^^^^^^^7 ^ • *^*®® where a person had done an act of u^ligence 
but £r^ uie ^^^^ ^^ ^^^ *°*^ could not come to tl^e knowledge of the plain- 
date of the ^^ ^^ after the time limited by the statute, and which did not, and 
eviction from circumatance« could not earlier, occasion him damage and thus 
which caused lead to the discorery of negligence. 

the special « But this is a consideration of policy and expediency by which 

lliunage. courts have no right to be guided, and I have therefore only to 
IMcertain what the law ia, acconling to the intention of the legisla- 
ture, and the construction put by decisions on the meaning of the 
words used. 

^* From the decisions in the English courts on the same words 
*' cause of action** occuiring in statutes analogous to our ordinanoey 
and from which statutes the words have manifestly been copied by 
us, it seeoLs to me that these words do not have the same meaning 
in all cases, and that there are certain tests by which the meaning 
is to be ascertained in different classes of cases. These tests (or 
0ome of them) seem to be as follows in cases not of '^ breach of* 
express contract", which class is dehors to the present suit i — 

" 1. When an act is not actionable of itself, bi^t becomes so by 
reason of consequential damage, then the damage and not the act 
is the ^' cause of action" and the tenu^ of preaqription begins Ux 
run only from the date of the damage. Such is the case in the 
English action of slander where special damage has to be shewn. 
Tlus illustration is taken from Mr, Justice Bayley^s judgment in 
Howell V. Young, 5 B. & C. 265. 

" 2. On i^e other hand, where the defendant has been guilty of 
misconduct (as alleged in this case) and the special damage results 
from the misconduct, such damage is only a part of the injury 
sustained by the defendant, and not of itself a cause or the whole 
or only cause of action. Such is the case when the English action 
for slfmder is for words which are actionable in themselves, al- 
though special damage may be and frequently is alleged in the de- 
claration. There the all^;ation of the special damage is a mere ex- 
planation of the manuer in which the conduct of the defendmit be- 
came injurious to the plaintiff, and the defendant may recover 
without proving the special damage. Tl\ere the misconduct is 
itself a cAuse and the cause of action, and " the statute of limita- 
tion is a bar to the action, unless the special damage alleged in the 
declaration constitutes a new cause of action," and the extent of 
the injury is a mere measure of the damages (Holroyd J., in How- 
ell V, Young. In such a case a plaintiff is allowed to recover as 
" consequential" damages not only the loss he has suffered but all 
he " is likely to suffer from the act." (Mayno's treatise on Dama« 
ges, p. 860, citing Howell v. Young), 
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*^ 3. If, however, there is a continuing mLscouduot, as in the 
base of a nuisance, then every moment of continuance is a new Nov. 1& 
cause of action, for which a plaintiff may recover on account of a — 

fresh damage, (which he could not do in another case). To this 
dass of cases helongs Wliitekouse v. Fellowes^ 30 L. J C. P. 80ft. 

'^ 4. . So also where the act of the defendant is not unlawful in 
itself y and gives the plaintiff no l^;al gtt>und of complaint by its re- 
sults at the immediate time, but the cause of the grievance only 
Accrues subsequently, ^ when his right to the ordinary enjoyment 
of his land is for the first time interfered with, some time after the 
lawful act of the defendant on his own land, Unknown to the plaintifp, 
the cause there of action accrues from the date of such interference 
With the ordinary enjoyment of plaintiff's land, and not from the 
date of the defendant's act done without his knowledge. In such 
fases the consequential damage is the true cause pf action, Bach" 
hcfMe V, Bonomif 9 H. of L. Rep. 503, and Eobert v. Read^ 16 
East, 2^5, Gilion v, bodUUngUm^ 1 Ryan and Moody, 161i 

*•' Now the case before me dearly ^lls within neither of thd last; 
two tests, for the FiscaFs act in negligently concealing, thd fact of 
a mortgagee's claim at the time of the sale in eitecUtion is not a 
continuing act, and it was misconduct, and of such a nature as in- 
terfered with the purchaser's ordinary enjoyment of his rights froni 
that date, and gave an immediate cause of action ; neither does it 
fall within the first test, for the defendant's negligence was imme- 
diately actionable, but it does fall I think within the 2nd of these 
testa, and thi6 view seems to me expressly and authoritatively con- 
firmed in respect to actions against Sheriffs and Attorneys by the 
decisions in Howell i\ Young, 5. B. & C. 265, and SmitK v. Cox, 17j 
L. J. n. fl. Ch. 170. This view of the law niight certainly prove 
very hard in particular cases : but the law do^s not profess to ad- 
jviinister di^ributive justice, but to be governed in the case of all 
individuals by the sanie general and identical rules. 

'^ I must hold the plea of prescription good. The plaintiff 
tnust therefore be non-duited with costs." 

On appeal, Ccufley, Q. A,, appeared for plaintiff and appel- 
lant: 

The District Judge's decision is found mainly on Howell r. 
Yottng, which however is not on all fours with the present 
case. Prescription in the present case runs from the redult 
of the act complained of, and not from the act itself. Backhouse v. 
Bonomiy 28 L. J. Q; B. 378, conidderably modifies Howell v. Young, 
and that was a case in which the defendant, as owner of certain 
mines, withdrew in 1849 the pillars of coal which had been left as 
supports to the roofs in some of the old workings. The conse- 
quence was that the roof of the mine fell, the adjacent strata one 
after another subi$ided in slow succession, and at last in 1854 the 
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1«"^77 support of the intermediate strata having given way, the plaintift 

Nov. 16. Bouomi's land which was 280 yards off from the defendant's mines 
Bunk, and his house which stood thereon was injured. The plain- 
tiff brought his action for the injury in 1856. It was held, 
reversing the judgment of the Queen's Bench in this case, that th^ 
Statute of Limitations was no bar to the action, as no cause of 
action arose to the plaintiff by the mere excavation by the defen- 
dant of the pillars of coal on his own land, so long as it caused no 
damage to the plaintiff, and that the cause of action first accrued 
when the plaintiff received actual damage. This decision was 
affirmed by the House of Lords, Backhouse v. Bonomiy 9 H. of L. Rep^ 
5 03. But English cases are not conclusive on the point before the 
court, HS cl. 84 of the Fiscal's Ordinance introduces the Roman 
Dutch Law in all matters which formed the subject of that exact- 
ment, and vhi^h were not expressly provided for by it. Now 
under the Roman Dutch Law, the very foundation of prescription 
is implied consent or implied abandonment of one's right, and thid 
can only be implied, when the party can be aware of his right. 
Leyser's Meditations on the Pandects^ Vol. 7 ch. 7 p. 148. The 
plaintiff in this case could not know that he had any right of re^ 
dress until the injury complaimed of was actually sustained^ 

Grenier (with him VanLangenberg) for respon.'lent, submitted 
that the simple point in issue was whether cL 21 of the Fiscal's 
Ordinance barred the present suit. The term * cause of a<tion' oc- 
<'urred in that clause, and was mainifestly borrowed from the Common 
Law Procedure Acts. Roman or Roman Dutch authorities were there- 
fore of no avail on the point before the court. See Jacktton r. Spittle^ 
22 L. T. n. s. The case of Backhovse r. Btnonti waw distinguishable 
from the present case. See Nicklifi i\ Williains^ 23 L. J. Exch 335* 
But before the validity of the plea of prescription was considered, it 
ought to be ascertained whether plaintiff had disclosed a cause of 
action at all in his libel. Tlie defendant's conduct of itself did 
not constitute a cause of action* Howell v, Yvung^ 4 M. and W. 
259. 

Cayley Q. A. (in reply): The case turned in the court below 
on prescription. It is too late now to sjiy that plaintiff's libel dis- 
closes no cause of action, for if it were really so, defendant ought 
to have demurrred to the libel. 

Cur, adi\ t•«/^ 

And now the judgment of the court was delivered by Cla- 
KEKCE, J., as follows : — 

One question only is contested upon this appeal, viz., whether 
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\hifl action is bnrreH bj tlie 21st claiipo nf tlie FistaVs Ortlinance. . i^^^ 
The plaintiff's pleadings aver that defendant, being Fiscal in Janu- ^^^- *^* 
Ikry 1870, seized and advertized for sale a certain land, under writ in 
Colombo District CJourt case, defendant having previous notice that 
the land, was mortgaged to one Binnayah Chettj* And the plead- 
ings charge defendant with ^* gross negligence and irregularity/' in 
that he proceeded to put up for sale, keeping plaintiff in ignorance 
of the mortgage, whereby plaintiff became the purchaser of the 
land at its full value, was put into possession by defendant, and 
Vas subsequently ejected by the mortgagee in April 1876, a few 
weeks only before action was brought. Plaintiff claims to recover 
from defendant Ks. 2,500 as damages incurred by plaintiff by 
reason of defendant's gross negligence and irregularity in selling 
this land to plaintiff, without telling plaintiff of the mortgage, 
whereby plaintiff was afterwards ejected by the mortgagee's supe- 
rior right. 

Defendant has pleaded the 21st clause of the Fiscal's Ordi-* 
nance, and therefore we have to enquire when did plaintiffs cause 
of action accrue. If plaintiff's cause of action was the alleged neg- 
ligence and irregtdarity of the Fiscal at the time of the sale, his 
action is barred by the ordinance, being long out of time, but if 
the cause of action be the consequential damage of his eviction by 
the mortgagee, his action is in time. The way to test questions of 
this kind is to enquire — whether pkintiff's pleadings disclose a 
cause of action apart from the lipecial damage alleged. Howell v» 
Tming^ 4 M. & W. 259, was cited for defendant. That was an ac- 
tion against an attorney, the plaintiff claiming the damages sus- 
tained in consequence of the attorney's breach of duty in not iHng 
pn)per diligence in the investigation of a certain security. There^ 
iipplying the same test, the Judges held that the cause of action waf9 
the breach of duty itself, and that the consequential damage whirh 
occuned a year after was no new cause of action. The result wa«? 
that the plaintiff's action was found to be barred by the statute of 
limitations, whereas had he been complaining of the results of a 
simple physical tort, (if the expression be permissible), as in Nick- 
tin v. WiUiamSf 10 Exch 259, and Bonomi v. Backhouse , 9. H. of L. 
508, his cause of action would have been the consequential dam- 
age, although the defendant's act or omission might have occurred 
years jtoviously. 

Qhe present case may seem at first sight to fall within the ca 
tegory of Howell v. Young* We do not, however, think that it is 
governed by that class of cases. It is not, as Howell v. Ynnug 
was, the case of two parties who have specially contracted them- 
selves into a position involving^ certain duties ; but the action is 
against a public officer, a Fiscal, for damages sustaineil by reuaon 
of an alleged wrongful act^or rather omissi in, a breach of duty 
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, 1877. comiuitteil in the exetciae of his i6ffice. Now, in the English case 
Nov. 16. agniust the Sheriff, who pro hac vice is in exactly the position of our 
Fiscal, it is very clearly laid down £rom WUliums v. Mostjfnj 4 
M. <& W. 145. upwards, that in an action against a Sheriff, it ianot 
enough to shaw a wrongful thing done by the Sheriff, but to main- 
tain your action, you must go further back and show some dam- 
ages, not necessarily pecuniary damages, but a breach of some de- 
finite right of plaintiff'C So in WilUafM v. Mostyn which was an 
action against thie Sheriff for permitting an escape, it was held that 
if the debtor had been pn^ner under an execution the action 
would have lain, because the escape would have infringed the ere* 
ditor's right to have his debtor's body continuing in jail until satis- 
faction of the debt. But it appearing in Williams v. Mostyn, that 
the debtor was only a prisoner under arrest on mesne process, the 
Judges held that the Sheriff's act in permitting the escape, though 
wrongful, was not actionable unless damage were shown to have 
followed it, as for instance if by reason of the debtor not being in 
custody, the creditors had been unable to get him up t>n habeas 
corpus, or to serve some declaration upon him. 

Similarly in Stimson v, Famhcan, L. R. 7. Q. fi. 178, and 
that class of cases, in which the Sheriff is siied for a false return^ 
it is ruled that it is not enough to show that the Sheriff has done 
the wrongful act of inaking the false tetum, but jou must show 
damage resulting from the false return. The principle Which, we 
Conceive, as underlying these English cases against Sheriffs, applies 
we think to the case here against a Fiscal, and the English actioil 
against a Sheriff for a false return has very much in common witl^ 
this case. We think this principle underlies th^se English Sheriff 
<:ases, — ^that tb maintain a civil action against any one, it is not 
Enough to show that he has done a wrongful act, or made a repre- 
sentation, oT omitted to do something which he should have done, 
unless yoii alflo show that by reason of duch misconduct qn his 
part some private right of yours has been infringed : and so where 
the party sued is a public officer, it is not enough to show that he has 
Contravened his official duty, but you must show that some private 
fight has been infringed thereby, for the law will not recognize 
that objective interest which all persons have in the good conduct 
of public officers as the gi*ound of a civil action against an officer. 
To maintain his action the plaintiff must sh«w that the offi- 
cer's misfeasance has infringed a particular right of plaintiff's own. 
We think it perfectly reasonable to apply this to actions against a 
i^iscal, and to say, in order to maintain a civil action against the 
Fiscal, it is not enough to show that he has in course of his busi- 
ness as a Fiscal made a misrepresentation, or done something else 
ivhich as Fiscal he ought not to have done, unless you also show 
that some private right of yours has been infringed in consequence. 
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Then applying this to the case in hand, it works thus : — put- IfiTt. 
ting aside the special damage averred as having occurred when plain- N^v. 1^^ 
tiff was ejected by the mortgagee, plaintiffs case ia, that in consjB- "^ 

quence of the Fiscal's suppressing at the sale the existence of this, 
mortgage, plaintiff bought a iportgaged estate at the price of it^ 
full value. Does that disclose a cause of action f The auppreaoion 
of the mortgage by itself clearly did not, according to the princi- 
ple just discussed. Did the plaintiff's purchase constitute a cause 
of action at the time when it was made, irrespective of the subse- 
quent eviction ? We think not, for although plaintiff paid the full 
value, he was in the position of enjoying the full benefit of the pro- 
perty until the mortgagee came to subtract from it the amount of 
his mortgage debt ; and there was no necessary constat that tha 
estate in his hands would eyer be come down upon for the mortgage 
debt. The mortgagor, whose debt to the mortgagee was not extin- 
guished by the sale of the land, might have paid the debt, or the 
mortgagee might haye sued him and recovered the amount from his 
general estate. 

We thus arrive at the conclusion that, irrespective of the spe- 
cial damage averred as occurring when plaintiff was evicted in 1870, 
plaintiff's pleadings do not disclose a cause of action. Then if 
plaintiff's cause of action be special daviage which accrued when he 
was evicted, it follows that plaintiff's action is not barred by the 
21 St clause of the Fiscal's Ordinance. We say, if plamtiff'a 
cause of action be special damage which occurred when he was 
eyicted, because the question whether plaintiff's pleadings disclose 
finy cause of action at all has not been raided by the defendant at 
present. He has not demurred to plaintiff's pleadings, but has sim- 
ply traversed certain of plaintiff's averments. 

It was suggested in the argument of this appeal on defendant's 
part that plaintiff has disclosed no ca^se of .action at all, but that 
issue has not been raised on the pleadings. We think that we 
should not now discuss it, if we can otherwise decide the question 
whether defendant's plea of prescription \b good, which is the sole 
question which the parties raised before the court below at the stage 
of the cause when this appeal was taken. Undoubtedly the ques- 
tion, whether there is any cause of action at all is a question which 
ought to be decided before any question of limitation of action. 
There is a manifest anomaly and inoonyenience in applying under 
the converse order of procedure the test we have beeu applying, 
viz., whether the defendant's conduct of itself constituted a cause 
of action. For should it hereafter prove that what the plaintiff 
has ayerred is not a cause of action, the result will be that the 
plaintiff will have brought his case to a trial on the merits, and 
avoided the effect of a statutory bar, by the sheer demerit of his 
cese. This we canAOt help. When the case conii^ to trial the 
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P. C. Kandy, 6943a, 

This action was brought to recover damages in that defendant 
\Yhere P'*^i"- did not accept deliyery of 200 bushels of rice bargained and sold 
tiff declared ^ ^^^^ ^^ plaintiflE, and in that defendant refused to employ certain, 
^en^red^into ^^^^'^^ plaintiff after engaging to hire them <fec. 
by means of Defendant pleaded never indebted, and "that oh the Slst 

a correspon- J^^^T* *^6 defendant offered to purchase 200 bushels of rice from 
dence, and it the plaintiff, provided the same were sent in 8 or 10 carts, and pro- 
appeared that vided further the carts would bring down coffee therein from de- 
the letter sot- fendant's estate Amblawette. The plaintiffs did not write accept- 
ing out the i^g ^^g Q^ifgy^ ^j^^. ^jj ^j^Q |2th August two carts reached the estate 
^o.Til 'hv" °^ *^® defendant's with rice, the drivers whereof refused to take 
him thoii»>-h ^^^^ *^® defendant's coffee &c." 
duly posted, On appeal against a dismissal of the case, VanLangenberg ap^ 

nevprrfuched peared for appellant, and Grenier for respondent. 

d('feii<l.int, _ 

hM that that The court held as follows ; 

h'tter consti- Qn the 26th July defendant began a correBpondence with. 

tuted no ac- plaintiff which resulted in defendant sending to plaintiff on- the 

defendant's ^^st July a letter in which defendant offered to take 200 bushels 

offer bindinar ^^ "^ ** ^®- ^-75 a bushel, brought up in 8 or 10 carts, bound to 

on him. **^® back to Gampola defendant's coffee. 

On the 3rd August plaintiff wrote to defendant that he was 
sending 264 bushels at plaintiff's price in 9 carts, and that the 
carters agreed to bring down coffee, but that plaintiff would not be 
responsible for that. Upon the evidence it is found that this letter 
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1877. District Judge will luive to decide that question. In the meantiiiH^ 
ICov. 16. for the purpojses of his appeal, we shall take it that plaintiff has 
averred a cause of action, because defendant has presented to the 
court his present plea of the ordinance upon that footing. He has 
not demurred, but has simply traversed aud pleaded the ordiuance. 
We maj assume for the pur^wses of this appeal tliat defendant 
when he pleaded the ordLuan<;e supposed that plaintiff's pleadings 
did disclose a cause of action in other respects. Qn that footiu^ 
we decide the case, without entering U}X)n an issue w^hich is not 
raised* as jet, but which will have to be decided if the case comes 
to trial. 

For the above reasons we are of opinion that the order in ap> 
peal must be that the order appealed from be sot aside^ and the 
case remitted to the court below. PLvintiff will have his costs in 
appeal, and his costs in the court below of deiendant^s plea of the 
21st clause of the ordinance. All other costs will be reserved as 
^Bts in the cai^se. 
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was duly poeted, but that it never reached defendant, and conse- 
quently, upon the authority of The British and American Tele- 
graph Company v, CoUon, L. K. 6 Exch. 108, that letter constituted 
no acceptance of defendant's ofEer binding on him. We may note 
here that the letter spoke of 264 bushels, whereas defendant had 
only ofEered to take 200. 

On the 12th August defendant received by post a cart note 
from plaintiff specifying 5 carts as sent with 232 bushels of rice. 
Defendant's ofEer was up to that time unretracted, but we do not 
think plaintiff entitled to treat this communication of his received 
hj defendant on the 12th August as an acceptance of defendant's 
offer binding on defendant, for plaintiff has not proved that it cor- 
responded to the terms which defendant had tendered. There is 
no proof of the despatch or receipt of any. letter with the cart 
note, and by itself, the cart note mentions 5 carts only, whereas 
defendant asked for not less than 8 ; and, what is most important, 
nothing was said about the down loads of coffee, for which defen- 
dant had stipulated as a matter of importance to him. 

Some .further correspondence ensued between the parties, and 
defendant made plaintiff another offer which was not accepted. 
Plaintiff sues defendant for damages for not accepting the qce sent 
and for not employing the carts. We quite agree with the learned 
District Judge that plaintiff has failed to prove the contract on 
which he sues. 
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D. t. Kandy, 4184^; 

The following judgment of the learned District Judge {Lair- 
rie) sets out the facts of the case : — 

'' This action on two promissory notes was instituted by the 
Chartered Mercantile Bank of India, tiondon and China, so lo^g 
ago as October 1864, against «tusey Pieris and Don Domingo, trad- 
ing as Pieris & Co. No answer was filed, and no steps taken by 
the plaintiffs for several years, \mtil in 1860 the case was struck 
off the roll of pending cases, to which it was restored in 1878. 

'^ The original defendants, Jusey Pieris and t)on Domingo, on 
4th July 1876 filed an answer in which they admit the making of 
the notes, and plead (1) that they received no notice of dishonor, (2) 
that since the making they became insolvent. 

'* The first plea has been withdrawn, it was admitted at the bar 
that due notice of dishonor had been given. I do not understand 
the relevancy of the second plea. It is true that the defendants 
were adjudicated insolvents, but that does not render them incapa- 
ble of being sued, and as they have not got a certificate, their insol- 
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vency in my opinion presents no obstacle to judgment being en- 
tered against them. 

** In November 1874 the plaintifEs moved that three others be 
added as co-defendants, on the groimd that they were partners^ 
with the oHginal defendants in the firm of J. Pieris & Co. 

" They were made co-defendants in June 1875. Reserving aU 
pleas and rights competent to them, they have now filed answer 
stating several pleas, the only one of ivhich now persisted in is 
the plea of prescription It was decided by the Supreme Court in the 
case 48159 that these new co-defendants were partners of the firm. 
That is no longer disputed, and it must therefore be held as settled 
that at the date when the promissory notes sued on were made or 
endorsed to the plaintiffs, the defendants were liable as partners. 
But they now maintain that inasmuch as no notice of this claim 
was made to them within the years of prescription" relative to pro- 
missory notes, no judgment can now be pronounced against them. 

** I do not concur in this view. In my opinion the present ac- 
tion Was instituted against the firm of J. Pieris & Co., and that 
service of the summons against the two ostensible partners was a 
sufiScient notice of a claim on the firm, including all its members, 
the firm was capable of suing and being sued by its descriptive 
name of J. Pieris & Co. A judgment against the firm would in 
my opinion have been a judgment operative against all the part- 
ners, whenever and wherever they could be found. 

** I am of opinion then that the plea of prescripj^ion is barred, 
"because the action (on notes endorsed by Pieris & Co.,) was insti- 
tuted in time against the firm and its only known partners, 
and that the plaintifEs thereby barred prescnption and secured the 
right of ptoceeding against all the partners whenever he f oniid 
them out. 

" Judgment for the plaintiffs with costs." 

On appeal, Cayley Q. -4., (with him VanLangenherg), appear- 
ed for the co-defendants and itppellants : The promissory notes \n 
question became due in 1864, and the appellants were made parties 
in this case in 1875# Mere notice to them af the claim of plaintiff^ 
will not take the case out of prescription. There should be raised 
an action, sec. 4 of Ordinance No. 8 of 1834. Till 1875 no legal 
proceedings of any kind were taken against the appellants. If 
they were sought to be made individually liable, they ought to 
have been individually sued conjointly with the original defendants 
in 1864, and Lindl6y an Partnership vol. i. p. 51^ (edition of 
1860) was cited. 

Browne for respondent : Tlie present case ought to be readf 
l^ith case No. 43159, D. C. Kandy, which shews the connection o£ 
the present appellants with the original defendants, and the manner 
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in which they, the appellants, have all'along been trying to fraudu- 1877 
lently repudiate their liability. Fraud aroids everything, even Nov, 16. 
prescription, which is available only where there is bma ^fides. 

Cayley^ Q. A,^ (in reply) : The case referred to is between 
third parties. No fraud was alleged, and none proved. The deci- 
sion went merely upon prescription, and in that the District JudgQ 
has erred. 

Cur, <idv, vulU 

And this day Clarence, J., delivered the judgment of the 
Court, setting aside the judgment of the court below and non-suit- 
ing plaintiff, as follows : — 

In this case three co-defendants, Pedro, Silvestry and Anthony, 
appeal from a judgment pronounced against them on two promis- 
sory notes purporting to be made by '' Pieris & Ca" The co-de- 
fendant Silvestry has not filed any answer, and consequently as to 
him there is no reason for disturbing the judgment. As to the 
other two the sole question arising on this appeal is, whether tha 
appellant's plea of prescription was entitled to succeed. 

The notes sued on were made in 1864, and the two original 
defendants were sued in that year as ^^ Jusey Peris and Don Do- 
mingo, both of Kandy trading as Peris <& Co." The action ap» 
pears to have lain dormant until 1875 in consequence of their in- 
solvency, and it was not until 1875 that the appellant and one 
Hendrick were made co-defendants, reserving to them all pleas and 
defences. We do not see how the suing of Jusey Pieris and Do* 
mingo under the above style can be reckoned as the suing of their 
sleeping partners, the co-deiendants. The plea of prescription 
therefore succeeds, unless, as it was contented in appeal, the plain- 
tiff can evade it on the groimd of fraud. We are not aware of any 
decision in which fraud has been held to prevent the prescription bar, 
but we do not consider it necessary to pronounce a decision upon 
that point, because assuming that fraud would avail at all, we do 
not find that plaintiff has established it^ or even sufficiently averred 
it.- If fraud could avail the plaintiff at all, it coxdd only be on the 
ground of its preventing plaintiff from attaining the power to take 
steps {potestas eocperiundi oifacultas agendi). Plaintiff's only aver- 
ment about fraud is that co-defendants '^fraudulently avoided 
their liability hitherto," which is vague, and the only evidence 
adduced by plaintiff on this head is that plaintiff has produced the 
record in another case in which Pedro and Anthony were sued in 
1865 by another plaintiff on a promissQry note of ** Pieris & Co,,'* 
and in which they unsuccessfully pleaded that they were not part- 
ners. 

For these reasons the decree appealed from is affirmed with 
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1877 costs as to tbe appellant Silvestry, while with respect to appeUantfl; 
Nov. 16. Pedro and Anthony it is set aside, and plaintiff non-suited wid\ 



costs in both courts. 



November, 20th, 
Present : — Phear, C. J., and DiAS, J. 
C. R. Colombo, 4931. 

A Proctor Plaint : — That the plaintiff, as proctor practising in a minor- 

admitted and court other than in Colombo, Kandj, Gralle, Jaffna or Trincomalie 

entitled to ^^s liable to pay to the defendant only the sum of Rs. 20, for the 

t??*^^ t '^f annual certificate. That though the plaintiff declined to pay more 
Court of ^- *^*^ *^® ^^^ ^®' ^^ ^^^ stamps for his certificate for the year end- 

lombo and ^^S 24th March 1878, the defendant, in his capacity of the Secre- 
for that rea- tary of the District Court of Colombo, insiBted on the payment of 

son entitled Rs. 80, and the plaintiff did on the 24th March 1877 pay Rs. 80 
to practice in under protest, which was Rs. 10 in excess of what was due frooL 

all thejocal plaintiff in terms of Ordinance No. 12 of 1848. 
^dSfcri^f *^** Wherefore plaintiff prays for judgment against the defendant 

liable to nav ^^^ *^® ^^^ ^^""^ ^ ^** ^^ *^^ ^^^ ®^ ®^*' 
on tiie certa- rji^ learned commisaioner (Boake) held aa f oUows : — 

to him, a It is clear that the plaintiff was entitled to a certificate for- 

stamp duty I(s. 20 as he practices only at Pa^ala, but instead of paying 
of £3, even Rs. 80 he should have made application to the Supreme Conrt as 
though he directed by the 6th clause of the Ordinance No. 12 of 1848 ; as he- 
states his m- ^j^ jjQ^ ^Q Yds payment " under protest" is of no use and he is 

tention to -^ j vi. ^ 

practise only ^^on-suited with costs. 

in some spe- On appeal, Layard appeared for appellantj and Oremer foy 

cified one or respondent. 

local courts. Pweab, C. J., held as follows : — 

The question which now comes befox^ us for decision arises 
on the words of the proyiso in clause 2 of Ordinance No. 12 of 
1848. which runs thus ; — 

Provided that if any Proctor shall be entitled, and shall intend 
to practice in courts situated at different places, he shall only be re- 
quired to obtain one such stamped certificate yearly from the proper 
officer of any court in which he shall intcna to praetiGe, provided, 
however, that if different rates of stamp duty are chargeable on certi- 
ficates issued to proctors practising at such places, the certificate so to 
be obtained shall be taken out in some court of the place where the 
highest amount of duty is chargeable. 

Tabic B in the schedule to the ordinance specifies the rates 



gf fitamp duty chargeable on the annual certificate, and it prescribes 1877 
of fee of £ 3 if the proctor shall practise in Colombo, Kandj, Galle, Nov. 2^ 
JafEna, or Trincomalee, but only a lesser fee if he shall practise 
elsewhere in the Island. 

It is contended on behalf of the appellant that a Proctor admit- 
ted and entitled to practise in the District Court of Colombo, and for 
that reason entitled to practise in all the local courts of that Dis- 
trict, if he states that he intends to practise only in some specified 
one or more of those local courts, and not in Colonjbo, is entitled 
under the proyise of clause 2, to obtain a correspondingly limited 
certificate at the lower rate of stamp duty in table B, instead of at 
the Colombo rate. 

We think that this view of the effect of the ordinance is in- 
ooirect It appears to ua that the '' places" both of the proviso 
and of table B, are at least co-extensive with the ground covered 
by the Proctoi^s title to practice. 

By clause 1 it is enacted that 

When any order shall have been duly made for the admission of 
any person to act as an advocate or a proctor in any court of this Island, 
the Registrar of the Supreme Court of the said Island shall and 
is hereby required at the time of such admission to issue and deliver 
to the person so admitted a writing under the hand of such Registrar 
and seal of the said court, certifying the admission of such person as 
an advocate or a proctor as afaresaid, and specifying the court io 
which he has been admitted to zpt 

The Supreme Coxirt only admits to practice in the Supreme 
Gourt, or in a District Courts and the plaintifPs certificate under 
this section is doubtless a c^tificate to practise in the Colombo 
District Court. The annual certificate of clause 3 of the ordinance 
is a certificate that the applicant is a Froctor of the Court giving 
the certificate, that is, the court in which he is entitled by £as ad- 
admisaion to act, and that he is duly authorized to practise therein. 
This cannot be less than a District Court The proviso to cl. 2 
relieves the Proctor from the obligation to take out more than on^ 
such certificate, or, in otiher words, from tihe obligation to take out 
the certificate of more than one District Court, in the event of his 
being entitled to practise in more than one such Court, subject 
however to the condition prescribed as to the amount of the fee. If 
he conforms to this condition, he will obtain his certificate from the 
proper officer of any court in which he " intends to practise" and iuT 
fuimuch as no lesser than the District Court can give the certificate, 
the Court to which the intention to practise is rdEerable must be i^ 
pistrict Courts and not merely a local court held at some place 
Xrithin the territorial limits of the district. 



1877. P. C. Jaffna, 14162. 
Nov, 20. 

— , Plaint : — Tliat Poother Kanther, and Kantlier Kanavetliy on 

1. Publica- ^j^g 20th day of May last unlawfully did kill game, a doe deer, within 

tion or close ^^^^ district of Kachchai, in respect of which the close season had 

Ordinance ^®®^ declared and during the period so declared close, in breach of 

No. 6 of 1872. ^^® 1^ section of the 11th clause of Ordinance No. 6 of 1872. 

That the said Poother Kanther and Kanther Kanavethy on 

iind" th ^ the 21st day of May last had in their possession during the period 

Oidinance <^6<^^^^ close in the said district of Kachchai some meat of a deer, 

6 of 1872. ^^^ which they were not able to account satisfactorily, in breach of 

' the 6th section of the clause 11th of the Ordinance No. 6 of 1872. 

It was contended for the accused. 

1. That there was no evidence of a proper publication of 
the close season. 

2. That the plaint was defectiye, in that the words " aa de- 
clared in the Government Grazette" were not inserted, P. C. Batna- 
pura 14293, Grenier^a Report 1, page 10. 

The learned Police Magistrate (Hopkins) held as follows : — 

I think the publication of a close season has been sufficiently 
proved. Complainant (the Udeyar of Kachchai) proves that he 
gave the order to the tom-tom beater, and each of his 1st and 
2nd witnesses was perfectly aware of it, and while giving their 
evidence even mentioned the months (though this has not heen 
recorded, as, at the time I took down their evidence, I did not 
think it material). I do not think the Batnapura judgment dted 
means anything more than that the conviction in question was 
set aside, because no publication had been proved to have been 
made or had actually been made. 

I think the plaint as it stands is perfectly good in law. 

The date is not at all proved by the evidence for the defence 
and therefore if that story is true, it affords a good reason for com- 
plainmt*s witnesses turning informers if that transaction preceded 
the act with which the accused are charged in this case. 

I have not the slightest doubt in my mind as to the guilt of 
these accuseds. They are both found guilty and fined Rs. 50 each. 

On appeal, Grenier took the objections referred to in the fol- 
lowing judgment of the Supreme Court, and cited Grenier , 1874, 
p. 14. 

Phear, C. J, affirmed the judgment of the court below in 
these terms : — 

Two points were pressed upon us in this appeal. First that 
the 8rd clause of the ordinance empowers the creation at one time 
only of the '' close season" for one single year, and that if it be 
desired to create a similar ^' close season" for succeeding years, 



fresh notifications auJ proclamations are nocessarj. Second that 187?. 
the fine inilicted upon this conviction (if the conviction be good) Nov. 20i 
fthouid have been a single fine on both defendants jointly, and not "^ 

a pei-sonal fine on each defendant. 

With regard to the first point, we think that the effect of the 
words of clause 3rd is to enact that there shall be every year in 
any province &c,y a *^ close season", to be specified both as regards 
the date of commendement and duration in a prescribed manner by 
the Government Agent of the Province, subject only to the Condi- 
tion that the duration is not to exceed five months. 

It is easy to understand from the nature of the case that thd 
purpose of the ordinance would not have been every where fulfilled 
bv the establishment of the one and the same ** close season" for all 
])arts of the Island, and it is very intelligible that the Legislature 
sliould consider that the varying circumstances of locality would 
be better met by entrusting the task of determining upon the ac- 
tual season to be adopted for the different districts to local authori- 
ty than by taking it on it43elf . On the other hand, there is nothing to 
indicate that the Legislature contemplated periodical re-determina- 
tion of such season by the Government Agent or republication 
thereof and the notification in the Government Gazette is as for- 
mal and [permanent a record of the time selected as mentioned in 
the body of the ordinance had it been made would have been. 

Upon the second point it was contended that the 6th sub-sec- 
tion of cltiuse 11th does not warrant a personal fine on each defen- 
dant. 

But in truth the words in sub-section 6th — " any person" 
must in that sub-section, an in sub-section 1, be taken to authorize' 
the infiiction of an individual fine on each person who commits a 
breach of the enactment whether he does so alone or jointly with 
others. Tlie decision to which we were referred appears to havef 
turned on some peculiarity in the wording of the information^ 



V. C. Galagedara, 2334. 

The 2nd accused (Sinlan Appu) in this case was the arrack 1, Retail o^ 
tenter of Tampane and Harrispattu and had a garden at Attadeniya. arrack; 
He held no license to retail liquor at that godown, but the persons 2. When tw<y 
in charge of the godown held a ceilificate from the Gevermnent men stand 
Agent which ran thtiB i as fellow 

n risoners 

This is to certify that Abraham Silva, Marthalis Perera, Andree ij^vinK plead* 
Perera and Bastian Perera have been authorised by me to issue pennita ^ to the 
for the removal of arrack and rum from the arrack store at Attadeniya gju^e inform- 
to any place within the arrack rent division of Tampane and Hams- ntj^n neither 
pattu from 1st July 1876 to 30th June 1877, or during such period as ^^ ^^^^^ ^ 
the arrack rent division sliall be actually held by Simon Appu/ |q,j- jJ ^^^ 



1877. Ou the 21st of March, one Kiri Banda went to the goiowi. 

Nov. 20. and paid Rs. 3.50 for a gallon of arrack, add along with the arrack 

— he received from the man in charge (1st defendant) a permit in 

remains a ^^^^ ^^^ms : 
prisoner 
under trial Permit is hereby granted to remove One gallon of .arrack in charge 

can be exa- ^^ ^^" Banda on account of the Hedeniya tavern No. 8, from Madeni- 

mined as a y^ ^ ^^ consumed within 48 hours. 

witness [for The chatge was laid under clause 26 of Ordinance No. 10 of 

br against the 1344. 

On appeal against a conviction, {Qrenier for appellant, Van 
Langenberg for respondent.) Dias, J. held as follows : — 

The appellant is charged under the 26th clause of the Ordi- 
nance No. 10 of 1844, with selling arrack by retail, to wit, a quan- 
tity of about 26 gills, without having obtained the Government 
Agent's licexise mentioned in that clause, and not being at the 
time acting for, and by the authority of and for the benefit of a 
licensed retail dealer. 

It is beyond dispute that appellant did sell the quantity of 
arrack in question to the witness Kiri Efanda, but the defence set 
up is that appellant as keeper of the Hedeniya godown supplied 
tke arrack in qiiestion to Kiri Banda on account of a tavern kept 
at Hedeniya by one Carolis Perera. 

The evidei)ce does not fully inform us 'as to localities, this 
probably is in consequence of the localities being so well known t^ 
the Police Magistrate and the parties in the case, ihai formal proof 
was overlooked, and this is a matter which, if it were necessary, could 
be set right by further evidence. But we miderstand the defence 
to be substantially this, that appellant is in. charge of a District 
arrack renter's " godown" at Hedeniya (t^he place were the offence 
is averred to have been committed), such gcidown being an arrack 
renter's central dep<)t from which he issues supplies to the taverns 
in the District, and that the sale to Kiri Banda was a sale oh 
account of the Hedeniya tavern keeper. In short, the defendant's 
contention appears to be that the Hedeniya tavern keeper, instead 
of himself taking Kiri Banda's money and giving him the arrack 
in return, let him go to the head renter's godown and pay his 
money and get the arrack there, on condition that the transaction 
was reckoned in his accounts with the head renter. 

Assuming this to be the true version of the transaction, it com- 
pletely fails, in our opinion, as a defence to the charge. Whether 
the head arrack renter can, without infringing this clause of the 
ordinance, sell a less quantity than thirty five gallons even to his 
sub-renter by a simple sale over the counter of the godown, is a 
question which it is not now necessary to determine. The sale now 
in question was a sale to one of the public, and none the less so' 
although defendants might credit the Hedeniya tavern keeper with 



x\ie profit wi)icli the tavern keeper would have made of Kiri Bauda 1877. 
had he bought the same arrack at the tavern. To hold otherwise ^**v- ^^, 
would be to give judicial sanction to a mere ooloifrable pretence 
which would defeat the main objects of the clause. 

This being our view, and holding that the defence if fully 
proved would be of no avail in law, we are of opinion that the 
conviction should i)e affirmed. 

It is perhaps as well to point out that proof of the evidence 
given by the 2nd defendant when a witness in a previous justice of 
the peace case, though admissible against himself, was not admis- 
sible against his fellow prisoner, in as much as he himself could not 
)iave been examined as a witness either for his fellow prisoner or 
iagainst him. 

When two men stand as fellow prisoners having pleaded to thd 
same indictment or information, neither of them, so long as he re- 
mains a prisoner under trial, can be witness against the other. We 
were referred indeed to Bex v. Deely, 11 Cox C. C. 607, but that 
case is no authority sinc^ the decision in Hex v, Payne, Li. R. 1 
C. C. R. 849, in which the point was deliberately decided upon a 
case reserved by the sijLteen Judges, upon the great principle which 
is a distinguishing characteristic of English criminal law, that a 
prisoner on his trial cannot be examined. 

In the present case, there is nothing in the record to show that 
the Police Magistrate treated this piece of evidence as evidence 
Against appellant, as well as against his co-defendant. 

If this evidence were evidence against appellant, and we had 
doubt whether the Police Magistrate had weighed it as against 
appellant, we might feel bound to make a different disposal of this 
appeal. It is clear however that even if the Police Magistrate com- 
mitted the irregularity of using this as evidence against appellant, 
(and we are certainly not justified in assuming anything of the 
kind), appellant has not been prejudiced thereby, since the evidence 
in question merely went to corroborate the evidence adduced by 
appellant in his own defence. 

We should perhaps not omit to state that this objection was 
not urged by the learned counsel who appeared for the defence. 



P. C. Matara, No. 78836. 

The Supreme Court set aside the conviction and sent the case Irregidarity. 
back for re-hearing in these terms i — 

The Police Magistrate tried this case on the 11th September, 
and after witnesses were examined, he seems ex propria motu to 
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1877. Iiave aent one of the bottles to Mr. VAnderstTaaten for aiudjai^ 
Nov. 20. and on receiving a report from him h« ac^^pted it aa oondufliTe 
^^ proof and acquitted the accuaed. 

It is hardlj necessary to say that the report by Mr. Vaader* 
Btraaten was not admissible as eridence. There is no proof that 
the liquid analysed by him was part of that seized in the poasesoion 
of the defendant, nor was evidence of the result of the aaalyaia 
given in court on oath in the presence of the accused. 

We find stitched up in the case a certified copy of a letter 
'written by Dr. Koch to the District Judge of Negombo, in Febm- 
ary 1876, which (if possible) is even more inadmiasible aa evidence 
in this case than the report of Mr. Vanderstraaten. 



C. R. TrincotaUie, No. 82454. 

A wife who The Supreme Court set aside the judgment and sent the 

is a pubUoa back " in order that plaintiff may have an opportunity of proving 
mereatrix the allegation that she is a public trader. If she proves that aha 
may sue {^ publico mercatriXy she will be entitled to sue alonew Defendant 
^'*®* may adduce counter evidence.'* 

All costs to abide the event. 



C. R. Kurunegala. No. 2256. 

p. . ^ , Per DiAS, J : — Plaintiff claims a paddy field which is admit- 

crown for ^^^7 * P*^ °^ *^® ^^ ^^ * **^^- ^^® ^^ defendant, who is the 
paddy field Queen's Advocate, denies plaintiff's right, and claims the land aa 
adjoining a crown property. Evidence was called on both sides, and it appears 
tank in a that the tank in question was always treated as crown property. 
gobadagama. The village is admittedly a gabadagame and the cultivators hold 
their lands on a service tenure. It is not necessary for the pur- 
poses of this case to determine the rights of the crown with respect 
to tanks generally. It is enough to say that the evidence before us 
abundantly proves the tank in question to be the property of the 
crown, and the field which plaintiff claims being part of the tank, 
must be presumed to be the property of the crown, unless plaiutiff 
can produce a grant or such a title by prescription as would bar 
the crown. In both these respects plaintiffs have failed and the 
judgment of the commissioner should be affirmed. 
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D. C, Colombo, 69371. ^ 1877 

Nov. 20. 

The plaintiff complained that defendant disputed his title to — 

three boutiques and a cattle shed standing on a certain land which A non-suit 
he alleged was decreed to belong to him (the plaintifE) under judg- ^Jj^" °^* ^' 
ment of the Dietrict Court in suit No. 65,677. from^ ' a 

The defendant claimed the premises in question aa tenant under s^^qq^ ^me 
one Henerat Appuhami and pleaded in bar the judgment of the qq ^\^^ same 
Supreme Court, dated 10th September 1875 in C. R. Colombo cause of ac- 
106141, which was a suit brought bj the present plaintiff against tk>B. 
the present defendant for ground rent of one of the boutiques in 
respect of which the present action was raised. The Supreme 
Court in that case nonsuited plaintiff as his title waa founded on a 
Fisoara Bale which expresslj excluded the boutique for the rent 
whereof he sued. 

The learned District Judge upheld the plea of res jucUccUa 
in these termii : — 

I certainly would not have taken the same view aa the 
Supreme Court has done in the C. R. case, and to mj mind it 
seems dear that only the materials were meant to be excluded 
from the FiscaFs 8ale> but the question is not what I think on that 
pointy but whether the judgment is conclusive in the present case. 
Mid I think it is so. It is true that it was onlj a non-suit, and 
that a non-suit is not generally conclusiTey but it is a rule that 
where a court of competent jurisdiction has found a particular fact 
material to the decision, or has put a particular construction upo^ 
a document material to its decision, such finding of fact or sucb 
oonstraction ia res judicata against all who were parties to that 
cause. 

On appeal, Oremer and Ramana^an appeared for the appel- 
lant, Browne for the respondent. 

7he judgment of the coiurt was delivered bj Phear^ C. J : — 

It seems plain that the effect of the former judgment of non- 
suit doea not bar the plaintiff from suing a second time on the 8am» 
cause of action. Whether or not the eonstruction which the Su- 
preme Court ia supposed to have put upon the condition of sale in 
the f orm^er case is binding on the District Court in the present 
case, it is not necessary for us now to consider. The pUdntiS appeara 
entitled to have all his evidence placed before the court, and to. 
have the merits of his case determined thereon independently of th^ 
former nonniuit. 

Set aside and the case to go back for triaL 

Tiie appellant to get his costs of appeal. 



■ar'^^^ ' ^^ovember, 23rd. 

Nov. 23. ^ _ ' 

— Present .- — Phear, C. J., and Dias, J* 

r. C. Galle, 99291. 

The following ia the judgment of PnEAjt, C. J : — 

Dilatoiy In this wretched ease a woman complains that her brother^ 

proceedings, her sister, and her sister's husband committed a gross assault upon 
her in a street or public place at Galle. 

She laid her information an the 6th Aiigust last, and the 81st 
August was fixed for the hearing. On the 31st all parties wer« 
present, but the defendants said they were not roadj, and the case 
was postponed. Either at the time or subsequentlj (for the Magis- 
trate's notes are not clear on this point), the 24th Sept. is fixed for 
the hearing, and eventually all three defendants are bound over in 
recognizan<3es of Kupees thirty each to attend on that day. 

On the 24th September the parties were present and ready, 
but the Magistrate had no time to proceed with the case, so it was 
postponed again this time to the 22nd October when it was actual 
ly tried. 

Thus a matter, which by its nature ought to have been deali 
with and determined with the least possible delay, was kept rank- 
ling in the minds of parties^ and its duration, without reason, pro* 
longed over a period of two monthd and a half. It was not sur- 
prising that after this lapse of time the witnesiies. to the transac- 
tion, one of whom appears to have been a casual passer by, and 
another a policeman difEered a good deal as to the hour of the day 
when the occturence took place, as to what blows were struck, and 
by whom, and so on. The Magistrate's judgment is very concise ; 
" evidence grossly contradictory, and cannot be reconciled. No 
" doubt unreliable, defendant acquitted.*' 

For my own part, however, I should not hesitate to find on 
the evidence that was given that the complainant was assaulted 
very much as she describes^ It is perhaps doubtful whether the 
the 2nd defendant, the complainant's brother, did actually take part 
in the assault and he is entitled to the benefit of that doubt. I 
would, therefore, only convict the 1st and Brd defendants^ that is^ 
the sister and her husband. 

What the cause of the quan*el was has not been made clear^ 
but plainly it was a family matter. Had trial followed close on 
the occiurence, the proper order would I think- have been to bind 
over the convicted party to keep the peace towards the complainant 
for two months in ad(Ution to fine ; but it is too late for such aix 
order now. 

The sentence must be a fine of rupees ten each. 
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P. C. Kurimegala, S076O. 

This was a charge of felling timber on crown forest, without 
license, in breach of cl. 2 and 5 of Ordinance No. 24 of 1848, 
and cL 2 of Ordinance No. 4 of 1864. 

The learned Police Magistrate, on the authority ol P. C, Ke- 
galle 41612, Kamanathan, 1877, p. 69, dismissed the case. 

On appeal, Ferdifiands, D, Q. il., appeared for appelant : 
The case relied upon bj the magistrate {Ramanatkan, 1877, 
p. 69) goes a greater length than others yet decided. It is also 
in conflict with other decisions, Orentef, 1873, p. 60, Ratnana- 
than, 1877, p 23, Grenier, 1872, p. 13. Neither is it analagous to 
the present case, as in that case the land appeared to be periodi- 
cally cultivated. The burden of proof was on the defendant to 
shew that the lands were not the property of 4le crown,- cl. 6 of 
Ordinance No. 12 of 1840. * 

VanLangenberg contra, submitted that the case in Ramanathan, 
1877, p. 69 was precisely similar to the present, and cited 
P. C. Colombo 49686, 3 Lorenz 190, and P. C. Matara 14044, 
24 July 1877. 

Ferdinands, D, Q. A. replied. 

The judgment of the court was delivered by pH£ik.R, C. J., as ' 
follows : — 

It appears to me in the evidence of the witnesses adduced by 
the crown in this case that the acts of the defendants which are 
complained of substantially amounted to taking possession of, and 
preparing for cultivation, certain more or less forest land. Any 
felling or removing of timber trees which he effected was only an 
incident in this operation, and not a principal act of itself. I think, 
therefore, it cannot rightly be disjoined from the rest of the case, 
and made separately the subject of prosecution under the Timber 
Ordinance No. 24 of 184S. In other words, the case which the pro^ 
secution made against the accused was something very much worse 
than a mere felling and removal of timber, to which alone the 
Timber Ordinance applies, and which was laid in the information. 
It bore a substantially different character and might have formed 
the subject of entirely different criminal proceedings. I therefore, 
think the acquittal was right. This accords with a decision lately 
given in this court, and relied upon by the Magistrate. 



1877- 
Nov. 23. 

Timber 
Ordinance,. 

and its 
operation ^ 



P. C. Kalutara, 58200. 

On a charge of assault on a police constable, it appeared ift Assault an^ 



t877 evidence that a yaccinator went into a GoTemment School ija order 

Kov. 23. to speak to the teacher thereof to allow the boys to be vaccinated, 

V ^r~ ^ leaving at the gate the constable in question to see that none of the 

J^*™*^ ^°' boys found their way out of the gate. The defendant who was the 

monitor of the school wished to go out, but was prevented from aa 

doing by the constable, whereupon the defendant thrust him aaide^ 

opened the gate and let himself out. 

The Magistrate found the defendant guilty of assault. 

On appeal, (Browne for appellant), the oourt acquitted the 
defendant in these terms : — 

The evidence shows the constable was the wrong-doer. The 
defendant was justified in placing his hands upon him and puehing 
him on one side, to such an extent as was necessary to enable him, 
the defendant, to qj^tain egress from the compound, and it does not 
appear that he did more than was inTeason required for thia pur^ 
pose. 



P. C. Kegalk, 42,718.. 

Main tenancy .. renter for appellant, VanLangenherg for respondent. 

The following authorities were cited in the argument : — 

P. C. QcUle, 52285^ April 19 1865. Beling pt ii p 87, xb. p. T; 
Bding and Vanderetraaten, p. 60, P. C. QulU 98,693^ 28tb 
August 1877, P. C. Colombo SO, September 12, 1846. 

The judgment of Pheab, C. J., explains the facts of the case:— « 

The plaint in this case runa as follows : — 

On this 14th day of May 1877. 

The defendant did about three months ago leave the complainant^ 
his wife, and the child bom to him without giving any kind of support^ 
in breach 2Dd clause of Ordinance No. 4 of 1841. 

On behalf of the defendant it is objected that this plaint is 
bad on two groimds, 1st that the offence is insufficiently described ; 
2nd, that the clauses of the ordinance of which the alleged oflEence 
is a breach is erroneously given as the 2nd clause, whereas it ought 
to have been the 3rd clause. 

Now the enactment which must govern the Court in regard 
to ibis matter is the drd rule of schedule A to Ordinance No. 18 
of 1861. 

« Eveiy such plaint shall bear date of the day and year in which 
it is entered and shall state the names and residence of the parties com- 
plainant and defendant, the^ crime or offence complained o^ and the 
time and place of its commission, in such language, or by sach descrip- 
tion as will show that it is punishable by law, and it is within the juris- 



Miction of the Court, and every such plaint shall be, as near as ia mate- 18?/ 
tial, in the form and accordmg to the precedents contained in the Noir. 23. 
schedule of terms hereunto annexed (B). Provided that no complaint -^ 

shall be held to be insufficient by reason of a departure from the strict 
letter of the said forms, or by reason of any defect or imperfection 
which does not prejudice the substantial rights of the defendants upon 
the meritSk" 

The form in schedule B, Which would have applied to this 
"Case is: 

(7) Desertion of child. Leave his child without maintenance, so 
that it requires to be supported by others, in breach of the 3rd clause of 
the Ordinance No. 4 of 1841. 

And no doubt the plaint does exhibit a depa/ture from the 
strict letter of this form. But I am satisfied that the departure, 
such as it is in either particular, did not prejudice the substantial 
rights of the defendant on the merits. He ootid have ha'd no doubt 
whatever of the precise nature of the charge made against him| 
x>r of the enactment under which the proceedinga were taken. 

It is further objected that on the &ce of the plaint it appears 
that the offence charged was committed at least three months be- 
fore the plaint was filed, and that consequently the prosecution is 
barred by operation of clause 22 of the Ordinance. 

In my opinion, however, this is not so. The offence charged is 
in its nature a continuing offence, as has been so often held by this 
court. The mention in the plaint of the date " about three 
months ago*', merely serves to satisfy the commencement of his con- 
tinuing offence ; and it seems to me that the common sense infer- 
ence from tlie words of the plaint is that the offence was still con- 
tinuing when the complaint was made on the 14th May 1877. 

The evidence given at the trial sliew clearly enough that it 
was so. The defendant who was present never pretended that it 
was otherwise^ Indeed the case was altogether an undefended 
Y>ne. The defendant had a &ir trial) was never under any misap" 
prehension at all as to the nature of the charge preferred against 
him. It would be a miscarriage of justice now, after conviction, 
to set aside the whole proceedings on the fictitious ground that the 
accused had in law been tried for the offence which was at an end 
and complete three months before the date of plaint, and would 
indeed be a magnification of the law's delays and misdeeds which 
are already so startling in this case. 

The conviction is therefore afiirmed. 



C. R. Nawalapitiya, 10072. 

The Supreme Court set aside the judgment of the court below ^■?'* ^^ *** 

•ad sent the case back for trial, in these terms : — P*"* made. 

The table being the admitted property of the plaintiff, the * 



see 

^877 comhuBsiioner should have determiQed the question in respect o£ th4 
5Nov. 23. defendant's claim for repairs. If the table had been repaired, and 
— the plaintiff was bound to pay Rs. 2.50 for such repairs, the de- 

fendant had right to retain it till that was paid. As regards the 
defendant's claim to Rs. 4.50 as an old balance, that claim does not 
gire him a right 6f lien. The judgment of the commissioner leavca 
open and undecided the veiy questions which he is called upon to 
decide in this case. 

All costs to abide the result. 



D. O. Colombo, 68084. 

preach of The plaintiff {Namasivayam) "for and on behalf of his daugh^ 

promise of ter Tangamma, a minor," averred in his libel that under a deed o£ 
toarriage, and agreement No. 7808, dated 12th March 1878, (filed and pleaded) 
claim for ||. y^^^ agreed hy and between the plaintiff jointly with his daugh- 
tUmasres ^^ Tangamma of the first part, and the first defendant {Supra- 
^ ' manian) of the second part, and the second defendant {Tambyah) 
of the 3rd part inter alia as follows : — that at any time six months 
after the said Tangamma should arrive at the age of puberty 
and become marriageable, the first defendant should marry her, and 
in case of the first defendant failing or declining to do so, he should 
pay the sum of Rs. 50,000 as liquidated damages (and not as pen- 
alty) to the plaintiff for the benefit of the said Tangamma, and 
hj the said agreement the second defendant, renouncing the ben^- 
cium ordinis 9eu et excttseionis, did also engage and bind himself as 
a surety for the first defendant for the true performance of all th^ 
conditions and agreements on his part and for the payment of th^ 
said damage. The libel further set forth that the said Tan- 
gamma atUiined the age of puberty and became marriageable on or 
about the 5th July 1874, and that the said plaintiff and Tan- 
gamma were always ready and willing on their part to fulfil the said 
agreement by Tangamma marrying the first defendant, and that 
all conditions were fulfilled, all things happened, and all times 
elapsed necessary to entitle the plaintiff and his daughter to the 
performance by the defendants as principal and surety, of the 
agreement on their part, yet that the first defendant had wholly 
failed and refused to fulfil the agreement ; whereby an action had 
accrued to the plaintiff to recover, for and on behalf of his daugh- 
ter Tangamma, from the defendants the sum stated of Rs. 50,000 
as liquidated damages for the breach of agreement : The prayer 
of the libel was that the defendants be decreed to pay that sum 
and costs to the plaintiff, for and on behalf of his daughter* 

The defendants in their answer admitted the agreement, but 
denied that the plaintiff and his daughter were ready and willing 



to fulfil tlieir part, or ihafc the firak defendant wholly failed «.nd re- ^®^^\ 
luaed to fulfil the agreement, or that the plaintiflTs daughter sus- ^^^' 2^ 
tained any damage whatever by reason of the first defendant's al- 
leged refusal, or that the defendants were liable in the damages 
y^laimed. The first defendant further said in answer that the 
plaintiffs daughter arrived at the age of puberty and became mar- 
riageable in the month of July 1874, but the fact was deceitfully 
concealed from the said defendant by the plaintifE, and upon the 
defendant discovering it, he was ready and willing to carry out 
his engagement within the stipulated time, and did on the 27th day 
of November 1<S74, and within the six months provided by the said 
agreement, request the plaintiff to appoint a day for th^ marriage 
without further loss of time. That the plaintifE failed to comply 
with the said request, when the said defendant caused a demand to 
the same effect to be made by his proctor on the 24th of December, 
and thereafter deputed a priest, according to custom, to wait on 
the plaintiff to have a day fixed for the imarriage and the nature 
of the dowry promised by the plaintiff ascertained, but the plain- 
tiff evaded seeing the said priest. The first defendant then ap- 
pointed a day in January and again in February for the marriage, 
but the plaintiff and his daughter upon various ^Ise pretexts re- 
fused to agree to the -said days, and so delayed and harassed the 
first defendant, that the said defendant on the 24th of February 
last intimated to the plaintiff by letter, his reasons at length for 
declining to keep on the engagement or marry the plaintiff's 
daughter ; and tne first defendant said that firstly by reason of 
the plaintiffs neglect and refusal to fulfil the agreement within the 
six months, and next by reason of the deceit and evasions practised 
on the first defendant as detailed in the said letter, the defendant 
was not bound to carry out the said agreement nor liable in datoages 
as claimed. 

The defendants further averred in answer that the marriage was 
conditional on the plaintiff giving and bestowing on his daughter 
and the first defendant, a dowry in money, lands or jewels, of the 
value of ten thousand rupees ; but the plaintiff although request- 
ed to specify the natui-e of the dowry and to make a settlement 
thereof preparatory to marriage, neglected and refused so to do, 
and the defendant was not bound to contract the said carriage 
without the said settlement : and the defendant prayed that the 
plaintiffs case be dismissed with costs. 

The replication of the plaintiff, replying to the first paragraph 
of the defendants' answer denied the truth of the statements there- 
in contained save as to the admissions therein contained,- and join- 
ed issue with the defendants thereupon. In reply to second para- 
graph of the answer, plaintiff admitting that his daughter arrived 
at puberty in the month of July 1874 denied that the fact wa« 
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1877. deceitfully concealed from the knowledge of the first defer ieA'', 
X^ov. 23. ajj^j gj^j^j |;},at at the said time the defendant was in treaty to marry 
Miss Nanny Tamby ; that first defendant married Miss Nanny 
Tamby a month before action and legalised the said marriage sub- 
sequently ; admitting that the first defendant on the 27th Novem- 
ber 1874, w^rote to the plaintiff the lettet alleged in the answer, 
professing his willingness to enter into the said malrriage and re- 
questing a day to be appointed for the celebratioh thereof, plaintiff, 
said that the said letter was not received by him till the month of 
January 1875, being subsequent to the receipt by the plaintiff of 
the letter from the proctor of the first defendant, which plaintiff 
also admitted having received. Plaintiff denied that he ever faileii 
or refused to comply with the several requests made by the first 
"defendant in the letters mentioned or that he ever evaded seeing 
the priest whom the finit defendant alleged he sent to the plaintiff 
to ascei*tain the amount of dowry, or that the plaintiff ever refused 
on false pretext to agree to the days delected by the first defendant 
in January and February 1875, lot the celebration of the mar- 
riage ; or that he ever delayed and harassed the first defendant, as 
alleged. Plaintiff, admitting receipt of the first defendant's letter 
of February 2^4 1874, denied the sufliciency and truth of the rea- 
sons or pretext therein given and made by the first defendant for 
refusing to fulfil his engagement, and denied that he deceived 
the first defendant or evaded his request, and save as to mutual ad- 
missions, plaintiff joined issue with defendant in respect of all 
Jnatters and things set forth in the second paragraph. In reply 
to the third paragraph, plaintiff said that in pursuance of the 
agreement in the libel pleadeil he was always ready and Willing 
to give and bestow to his said daughter and the first defendant 
t>n the occasion of their marriage a doWry or marriage portion 
of the value of lis. 10,000 and make a settlement thereof ; and 
j)laintiff denied that under the said agreement he was bound to 
specify to the defendant ))revi<)us to the occasion of the marriage 
the precise couditi(m of such dowiy or that he ever refused so to 
specify the same, or that by any reason of any act on the part of 
the plaintiff the defendant was relieved from the obligations he 
had undertaken. .Joining issue with defendant, plaintiff prayed 
for judgment as already prayed in the libel. 

In the rejoinder of the defendants, tlicy denied that at the tim« 
the plaintiff* r^ dauglitor arrived at puberty, or at any time during 
the negociations for fixuig a day for the marriage, that the first 
defendant w«9 in treaty to nvirry^Miss Nanny Tamby ; on the con- 
trarv, ])laintiff was in treaty, his daughter concurring, to marry her 
to (Tthers and with that view delayed and harassed the first defen- 
dant until he was compelled to throw up his engagement with the 
j.laintiff as alhg* d in the answer. 



JW5 

The agreement was as follows : — 187T. 

"Nov 23 
AKrecment entered into, and conclutled between Sevapooronatlia *" ' 

Mo(iliar Nainasiva^'a Modliarof Checkcx) Street in Colombo, jointly with "^ 

his minor daugliter Tangamma of the firKt part, and Tambaya Mode- 
liar Superamanean Moddliar of the second part, and Sanmogam Mode- 
tiar Tambaya ModcLiar of >tarandahn, Esquire, of tlie thinl part 
witnesseih. 

That the said Scvagooroonatha Modcliar, in consideration of the 
marriage proposed and agreed to take place between his said daughter 
Tangamma, and Taml>a3'a Mocnleliar Superamanean Moileliar at any ' 
time six months after tiie stud Tangamma arrives at the oge of puber- 
ty and becomes marriageable, promiHes and agrees to give and bestow 
as dowry or mamage portion to the said Tangamma and Tambaya 
Modeliar Supramaiiean Modeliar on the occaBiou.of their marriage, either 
in lands, money or. jewels to the value of ten thousand Rupees, and 
Buuh landed property to be within, the grave ts of Ctihnnbo. 

And the said Ttunbaya Modeliar Supnunaucan ^lodeliar agrees to. 
marry the said Tanganmia as aforesaicf, and in case he fails or de- 
clines to do so, he agrees to pay the sum ot frf ty thousand Rupees as 
liquidated damages (not as penalty) to the said Sevagooroonath Mode- 
Uar Namasevaya Modeliar for the benefit of the said Tangamma ; like- 
wise if tlie said Tangamma fails or declines to marry the said Tam- 
baya Modeliar Soopramanfan Mmlcliar, the Raid Scvagooroonatiia 
Mcnleliar Namasevaya Modeliar hereby agiu?es to pay the sum of fifty 
thousand Rupees to. tlie said Tambaya Modeliar Soo4>ninianean Modeliar 
'as damages ngretMl between them (and not a** pentdtv^. 

And the said Sanmogam Mo<leIiar Ta^nbaya \ff>deliar doth hereby 
engage and bind himself as a surety for tlie said Tambaya Modeliar 
Soopramanean Modeliar an<l for the true performance of all the condi- 
tions an<l agreements on his part and for the payment of the damages 
above referred to, hereby renouncing the beneficium w^dims eeu Mexcussi- 
Qiiis to which a surety is otherwise by law entitled. 

In witness whereof the said Sevagoronatha^ Mo<]eliar, Tangamma, 
Tambaya Supramanean and S. Tambaya Mo<icliiir have set their hands 
and seals to three of the same- tenor as thesi; presents, at Colombo oa. 
Uie lyth day March, 1873. 

On the trial day, it was agrc^l that the girl attjiiuod her age- 
of puberty on the 12th July, and that the 1st defendant married 
Mr. Nannytamhy*8 daughter oue month after the present action 
was raised. 

Plaintiffs counsel put in eviilence the following corresjwn- 
dence and closed his casO) reserving hia right to lead evidence o£ 
of damages sustained. 

S. Namasivayah Esq., Colombo^ 27th Xov. 1874. 

Dear Uncle, — As it is now about 5 months since your daughter 
whom you agreed to give me in marriage by certain agreement became 
marriageable, I am ready and willing to carry out my part of same to 
iiave tha marrige solemnized in terms of the agreement, and I therefore 
bog you to api'oint a day without further loss of time. 

1 am, dear uncle. 

X. SLTrRAMANL\>*. 
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I87T. S. Namasivatam Esq, Colombo, 24th Dec, 187^. 

Nov. 23. Dear Sir, — I am instructed by Mr. Tambyali Modliar Suppramanf- 

an Modliar of Colombo t-o request you would without any nrore delay 
send him a reply to his letter of the 27th ultimo, in which he asked you 
without further loss of time to fix a day for his marriage with your 
daughter Tangamma. My client wants tlie marriage to take place in the- 
month of January next. 

Yours truly, F. C. Loos. 

F. C Loos Esv, Colombo, 26tli Dec. 1874. 

Proctor, 

Sir. — With reference to vour fetter of tlie 24th iwftaut I am ins- 
tructed by S. Namasivayam Modliar to ii^fonn you that he nevei: 
receired the letter of the 27th ultimo referred to in v<mr letter. 

I am further instructed to inform you that my client is willing U> 
fix a day for the marriage of his daughter with your client and requests 
your client to meet him according to^ Hindoo custom for tlie purpose of 
making the preliminary arrangements to fix the day for the marriage. 

Yours truly, \V. P. Rasesingh£, Proctor, 

S. NAMASiVAYASf- EsQ., Colombo, 7th Jan. 1875, 

My Dear Uncle, — In accordance with your reqirest per your letter 
to my Proctor Loos, dated 26th December last, I did on tlie 5th instant 
send our priest Coomarasawmy Koorkel and Natchiappa Chetty, desiring 
them to call upon you and to have fixed a day for the marriage and see 
the dowry you promised to give, but to my surprise tliey returned and 
informed me that you were away from Colombo, and so they were una- 
ble to sec you ; I have now to inform you that I have fixed a day viz., 
the fourteenth (14th) January instant for the solemnization of tlie 
marriage with your daughter,, and request that you will prepare for the 
carrying out of same. Yours &c., T, SurntAMANiAN. 

T. SUPPRAMANIAM EsQ., Colombo, 12th Jan. 1875. 

My Dear Nephew, — Your letter of the 7th January instant, reach- 
ed my hands at Katukande Estate in Ncgombo only on the 10th instant^ 
and I hasten to reply to same. 

It is impossible to make all the necessary preparations for tlie 
marriage against the 14th instant, for which day yon have fixed the 
marriage to take place. I must also inform yon that the day should he- 
auspicious and agreeable to the horoscope of both myself and my 
daughter, and that notice of marriage should be given to the Registrar, 
and tlie marriage registered according to law. Ail this cannot be done 
n such a short time. I shall therefore thank you to fix an auspicious 
day that may be convenient for both parties. I insist again that due 
notice be given to the Registrar and the marriage registered according 
to law before the marriage ceremonies a» gone through. I am also 
anxious that these matters which concern love and future prc*perity 
should be amicably arranged. 






T regret youf liavinj»; ii; the tirst place written to me tliuiii^h youx tS7T 
prottor, and in tlie 2£rI vhwa to have fixed tlie 14th instant for the Nov. 23; 
marriage when you yourself know tiiat it impossible to have a inorriage -^ 

duly registered and to make other pro.parations for the marriage accord-^ 
ing to our custom within BU<.'h a short time as 3 days. 

Yours &c., S. Namasivayam. 

T. SriTRAMAXiAM EsQ. Colombo; 28th Jan. 1875. 

My Dear Nepliew, — I shall feel obliged by your replying to my 
letter of the Tith instant, that I may in lime make this necessary pre-* 
parations for the mHrriage. Youn* affectionately, 

S.. Namasivayam. 

S. Namasivayam Ksg. Colombo, 4fh Feb. 1875. 

My Dear Uncle, — With reference to your letter of the 26th ultimo^ 
I beg to inform you that I shall be most happy to have tlie marriage- 
registered and shall bo glati to know from you within, thirty days the 
auspicious day you name that the notice should be sent in to the Re- 
gistrar at same time. I shall bi^ obliged by your informing mo about 
the proposed dowry. Yours &c, T. Suppramajiiam. 

T. 8UPPRAMA>'I.^M Esq. Kattukande Estate, 12th Feb. 1875. 

My Dear Nephew, — Your letter of the 4th instant, came to my 
hand yesterday. In accordance with your wishes contained therein, I 
consulted the priests to appoiut an auspicious day within tlio 30 days, 
you mention for the sending of the notice to the Registrar. They (the 
priests) say that although the month of February is objectionable for 
such acts, still as you are anxious to have it done in that month, they 
appoint two days suitable for the sending of the notice to the Registrar 
viz, Monday the 15th instant, and Thursday the 18th instant, I shall 
thank you therefore ta sign and send me tlie usual marriiige notice oe> 
one of the above dates that I may get my daughter also to sign it, and' 
have it sent to the Registrar for publication. 

With regard to tlie last paragraph of your letter I beg to inform 
you that the dowry will be given to you as stipulated in the original 
marriage contract. Youra &c., S. Namasivayam. 

S. Namasivayam Esq* Colombo, 24th Feb. 1876. 

My Dear Uncle, — I was much surprised at receiving on the 17th, 
your letter of 12th, in answer to mine of the 4th, and your conduct in 
this transaction seemed to me so strange and unaccountable that I 
took time to deliberate upon it. 

It seems to mo that you and your daughter seem disinclined to 
carry out your engagement, and as this involves a matter affecting our 
future happiness, I do not wish to press the engagement and will relieve 
you and her from it. It is due to y«m to state howl have arrived at 
this conclusion and why I consider your letters liithcrto unsatisfactory 
and evasive. 



Si>3. 

t877 In tlie first place it was ymir duly, both according to custom ao(^ 

Nov. 23. in view of the relation existing lietween i^^ to keep me informed ^^^e^l. 
— your daughter became marriug<»able. This you altogetJier suppressed 

from our family and left me to find it out ntyself. I tlien sent you & 
letter on the 27th November.. AsUng you to fU a day for the marri- 
age, to which you sent no reply, and 1 was tprced to addess you on the 
2'ith December through my proctor, when you wrot« back that you did 
not get my letter of tlie 27th November, although I have the best evi- 
dence to prove that you did receive it. 

I next sent our priest and Natchiappa Chetty to you at your own 
request when you were reported as out of Colombo. 

I then named the 14th of January in a letter of the 7th and you. 
delayed answering tliis till 12th, and then wanted auspicious days and 
other excuses for delay, and as a last resource I wrote to you on the 
4lh instant asking you to name the day and wanting to know what the 
proposed dowry was to consist of, and to this letter you posted aa 
auswer on the 15jth as the envelope shews antedated 12th February 
(which reached me only on the 17tn) in w^hich you fi^x the 15th (a past 
dat«) or the 18th, which does not admit of a manage within the 30 days.. 
All tliis taken in connection with the fact that you and my aunt were 
innisting on knowing beforehand what settlement my father proposed 
lo make on me before you consented to the marriage, have satisfied my 
mind that your object and that of your family is to tire me out and 
make me to give up the marriage. You might have effected this by 
being a little more candid with me, and you need not have apprehended 
that I would go to law to recover damage from you. These evasive 
proceedings of yours have diminished the respect and confidence I had 
ui you and your family, and as a marriage under these circumstances 
cannot be conducive to our happiness, I regret that it cannot now take 
place. — Yours &c., T. Suppramaniam. 

My dear Nephew, Colombo, 2lnd. March 1875. 

Youf letter of the Hth ultimo came duly to my hands and I mucK 
»egret and am really surprised at receiving such a reply to my letter of 
♦he 12th ultimo,. With regard to the receiving of your letter of the^ 
27th November last, I beg to inform you that the letter was delivered 
to me by the post OfSce authorities long after your letter of demand, 
and,alonp^ with your letter of the 7tli Januarv ; and under the circum*^ 
stances, it is the Fost Office that should be blamed and. not I. 

I never introduced any unreasonable excuse in my letter of the 
12th of January. It is true that I insisted on your registering the- 
marriage before the religious ceremonies were gone through, as I am in 
duty bound to adhere to the laws of the land. I never delayed in re- 
plying to your letter of the 4th ultimo, nor did I ante-date my letter. 
Your Tetter was delivered to me at Katukande only outhe 1 1th ultimo, and 
I at once replied to it on the following day, and enclosed it in a letter 
to my son to post it at Colombo, which w^as done accordingly ; hence 
the difference between the date of the letter and the post mark on the 
envelope which you have so uncharitably construed. This I hope is 
sufficiently convincing and I need not dwell on the subject. You have 
never asked in your letter as to what the do^iy was to consist of, but 



Vi*anted merely to know about the proposed doWT}-, which fully appeared Jft^^ 
4n the marriage agreement. Nov. 23* 

Neither I nor my wife at any time insisted in knowing as to what 

settlement your father proposed to make on yon, although we were 
strongly urged by your own step-mother to do so. In fact w*e did not 
care to ascertain that, had we any such intention we should have ascer- 
tained about it in our letter to you. 

In the same manner I can refut6 and explaia each and all the ex- 
cuses you bring forward in the letter under reply. For instance, in your 
letter of the 4th instant you ask me to name within tliirty days from 
that date an auspicious day to enable you to send the notice to the 
Registrar. I named two days viz : the 16th or the 18th. You say that 
the 15tli was past when my letter reached your bands, but you could 
have very well sent the notice to the Registrar on the 18th ; and this 
you have not done, and try to find fault with me when I had done every 
thing in my power to facilitate your views. 

I had not the least intention of tiring you to give up the marriage, 
-although you assuuie that that/vas my intention and that of my family-. 
It is entirely a mystery to me to find how my conduct has been represented 
-as strange and unact-Dnntable. I must assure you that I am perfectly 
willing and ready to give my dsuc^liter in marriage to you. My 
daughter is likewise attached towards you* 

With this explanation I trust that you will be convinced that we 
in no way intended nor do intend to evade the contract. 

No sooner you have the marriage registered, I shall be ready at 
any time to give my daughter in marriage to you. 

I shall therefore thank you to send me a reply to this without loss 
of time. — Yours &c., S. Namasivayam. 

T. SuppramaniaM, Esq., Colombo, 6th March 1876. 

My dear Uncte, — In reply to your letter of the 2nd instant, I beir 
to*8ay that I have well considered the whole matter and that I am still 
of the same opinion that I do not think tlie marriage will be conducive 
to the happiness of your daughter and myself. I regtet very much 
that tlie marriage cannot now take place*. — ^Yours Ac, 

T. SUPPRAMAKIAV. 

1:. SrppRAMANtAM, Esq., Colombo, 34th Marc^ 1876. 

My dear Nephew,— ^I have duly received yotir letter of the ^th 
instant, ati<l cannot help expressing my surprise and regret at the dis* 
ingenuous reply you have afforded to my letter of tlie 2ud instant. 
The question for decision is simply this : — are you prepared or not to 
abide by the engagement solemnly entered into by you ? I have plain- 
ly and without any equivocation told you in my letters that for my 
part the contract will be faithfully fulfilled, and I shall feel obliged to 
you for a definite reply to the question embodied in my communication 
and before indicated. 

Neither I nor my daughter see any reason whatever for the marri- 
age resulting in un happiness to yourself and her* 

It would be advisible I think now that you should shew this letter 
to your father. 

Awaiting your reply. — I am, yours a&ctkmately, 

S. Namasivayam. 



ar^ 



teT7. T. Sltpramaxtam, E:^., Katukancle, 8th Muy, 1«TS. 

Xov. 23. My dear Nephew, — Referring to my letter of tlie 24th March lust, 

— dcplieato of which please find encloseti, I have now to request of you 

to Kindly favor me with an answer to it. 

As a definite reply to the enclosed letter is a matter of vital impor- 
ttince I shall feel extremely obliged b}' you answering it as early as pos- 
«ible. 

Awaitiiig your reply. — I remain^ yours sincerely, 

S. Namabivatam. 



On plaintiff closing his case w^ith the reservation above men- 
tioned, defendant objected that plaintiff had no right to sue, and 
moved that the proceedings be quashed on the ground that the 
])laintiff had not been appointed curator ad litem over his minor 
daughter. 

It was Contended for the defendant that a curatorship was 
not necessary, afl the plaintiff in this case Was not a minor ; on 
the contrary, it Was with him personally the contract was entered 
into, though as a trustee for a beneficiary. 

The learned District Judge (Benvick) ruled aB follows : 

" The Court desires to consider carefully the wording of the 
deed and also the heading of the libel before applying the law to 
the particular case, merely noticing that it Ls not disposed to attach 
over great weight to the heading of the libel, if this can be amend- 
ed at once so as to meet justice and law without inconvenience to 
the parties, 

" This point will be reserved, and on the application of defen- 
dant's counsel, the further hearing will be adjourned until the de- 
cision of this point." 

On a subsequent day, the learned Judge held as follows : — 

" I have purposely delayed till now giving judgment in this 
case, in the hope that the parties would act upon the advice I gave 
at the hearing and come to a friendly settlement of their family 
quarrel, each party having now fully availed themselves of the 
opportunity of vindicating their own conduct before their friends 
and the public of their community. As however I understand tliat 
no arrangement has been come to, I see no advantage in delaying 
my decision longer. 

" As the whole evidence has been put before the court, on 
which the plaintiff founds his right to damages on behalf of his 
daughter for breach of the first defendant's promise to marry her, 
(only the nssessmrnt of the amcAmt due having been reserved by 
arrangement for further evidence if neoessarv), and ae I am pre- 
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^ired witbout hearing the defendant in reply to give judghient ^^"^^ 
iigainst the plaintiffs right td damages, and that on the merits ^ov. 23; 
and apart from any legal question of his competency to sue in 
the pt^esent form of action, I proceed to state the grounds on which 
my decision on the nierits proo^ds. 

'' By a deed of agreement dated 19th March 1873 executed 
by the phuntifE, by his daughter, then a child slzteen months un- 
der the iige of puberty, that is to say (p^bably not more than ten 
and a half years old)-— by the first defendant, and by his father as 
surety for him^ it was agreed that the first defendant should marry 
the girl " at any time six fHanths after she arrived at the age of 
puberty*^ The expression quoted appears to me to mean not with- 
in six months after she arrived at puberty, but at any time Within 
a convenient and reasonable period after the expiry of six 
months subsequent to her having arrived at the . age of puberty, 
^he plaintiff oH his part promised to bestow a dowry on the couple 
<< either in land, money, or jewels, to the Value of Bupees ten thou- 
" sand, and such landed property to be within the gravets of Co- 
lombo." In c()nstruing tius last clause, I conceive that the defen- 
dant was entitled to insist on his being informed at a reasonable 
time before the marriage of the specific corpora of the dowry in- 
tended to be settled, and to have &ir opportunity of investigating 
the titles and value of any landed property which might be pro- 
posed. The parties mutually bound themselves for fulfilment of 
the contract in the sum of Bs. 50,000 as liquidatied damages and 
not as penalty. 

" With respect to this last provision, whatever conflict of opi- 
hibn or doubts may exist under the English law as to the effect of 
these Words, our law on the subject is clear and simple. It will be 
found in the 12th and subsequent sections of lib. 45, tit. i of Voet's 
Commentaries, and it is there stated at the end of sec; 13, that 
Under the Boman Dutch law '' where an excessive amount has been 
fixed by the contract by way of fixed penalty, the whole sum is 
not to be adjudged, but the court is to mitigate it, so that it may 
D6 reduced and restricted to, as nearly as may be, the probable 
datnages sustained by the plaintiff.'' It might indeed be supposed 
(though I think erroneously) that this is simply on all fours with 
the English law as to " penalty", and does not apply to what the 
latter law calls '' liquidated damages." I do not stop here to en- 
lal^ge on the application of the well-known English rule that courts 
of equity (and alsoi ndeed of common law, Kemble v. Farren, 6 Bing, 
141) will not suffer their jurisdiction to be evaded merely by the 
fact that the parties have called some thing damages which is in 
fact a penalty. For penalty, poena in the technical language of 
the civil law, is not the same as it is in the technical language of 
the English law. The latter speaks of three things ; " damages" 
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1877. (to be assessed by a jury), "liquidated damages", (fixed by thd 
Nov. 23. parties themselves) ; and " penalty" or a penal sum which equity 
— reduces to the real damage sustained. But in the language of the 

civil law, we have only two things, viz., " id quod interest** which 
corresponds broadly with the English word damages, and poena a 
" penalty" which is exactly equivalent to the English term * liqui- 
dated damages', or rather it includes both that and the English idea 
of a penalty. This will be sufficiently apparent on referring to 
the beginning of sec. 12 of Yoet^s Commentaries, lib. 45, tit. 1, and 
Pothier's treatise on Obligations, sec. 342, where he says, " elle est 
par consequent compensatoire dcs dommages et int^rets qu'il, souffre 
de rin6xecution de Tobligation principals" There is this further 
difference between English and civil law, that in the latter (as sta- 
ted by Stori/ in his Conmientaries on Equity, sec. 1817) "penalties 
" were treated altogether, as in reason and justice they ought to 
" be, as a mere security for the performance of the principal obli- 
** gations." The result is, (again to quote the words of Fothier in 
sec. 345) that " La peine stipul^e en cas d'in^xecution d*une ob- 
" ligation, pent, lorsqu'elle est excessive, etre reduite et mod^rde 
" par le juge." I have gone thus particularly into this last ques- 
tion as it was raised in the argument on the case and might become 
very material. 

" So much for the three principal conditions in the deed, so 
far as it may become necessary to decide upon these. I will not 
however have to apply the law laid down on the last point if I 
have arrived at a just conclusion on the facts." 

And on the facts, the learned Judge found in favour of the 
defendant, and entertaining that view of the case, he considered it 
imnecessary to decide upon the legal objection taken in limine as to 
plaintiffs authority to sue. 

Plaintiff was non-suited with costs. He appealed. 

Capley, Q. A., (with him Brotvne and Layard) for plaintiff 
and appellant : The action is based on an agreement in writing. 
It is admitted that 1st def endairt broke off the engagement, but he 
pleads certain excuses. As regards the preliminary objection taken 
in the court below, plaintiff is a party to the agreement and is a 
trustee for his daughter. It is therefore competent for plaintiff to' 
Irimself sue. The money if recovered would her payable to him asr 
trustee and he would have to accoimt for it to his daughter. On 
this point however the District Judge has not decided. The date 
for the execution of the contract was " at any time six monthsr 
after the said Tangamma arrives at the age of puberty and be- 
comes marriageable." She arrived at the age of puberty in July 
and it was not incumbent on the plaintiff to give her in marriage till 
after the end v^ the December of that year. The 1st def endant's let- 
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tcr of 27th November 1874 was therefore premature in calling for 1877 
the fulfilment of the marriage. The next letter dated 24th De- Nov. 23. 
cember was also premature. It was a lawyer's letter, evidently in- 
tended to treat the &ther-in-law with scant courtesy. [The 
other letters were read and commented upon.] There was no un- 
i&iT or unnecessary delay, much less evasive delay, on the part of 
the plaintiff as complamed of by defendant. It was defendant 
who was in the wrong, actuated as he was with a desire to marry 
into a different &mily. As regards the question of damages, the 
words of the agreement are, the defendant " agrees to pay the sum 
of Rs. 50,000 as liquidated damages" to plaintiff. The entire sum 
stipulated is recoverable as liquidated damages, Lowe v. Peers, 4 
Burr. 2225. Under the Dutch law, courts have power, as rightly 
held by the District Judge, to mitigate a penalty, on extenuating 
circumstances being shewn by the defendant to exist, but such 
mitigation ought to be allowed only in extreme cases. Voet uses 
the word ingente, Bynkershoek immane, Pothier immense. In the 
present case there is no such inmiense discrepancy between the ac« 
tual result of the contract and the damages claimed, considering 
the social position of the parties and the circumstances under 
which the breach was committed. The District Judge is in 
error in holding that he may reduce a sum expressly men- 
tioned. Pothier (on Obligations, pt. 2, c. 5. sec. 341) says 
'' where the parties who stipulate that a certain sum shall be paid 
'' upon the non-performance of an anterior obligation intend that in 
" case of default nothing shall be paid but the sum so agreed upon, 
<< this is not a penal obligation. The obligation which results from 
^' it is not a penal obligation but as much a principal obligation as 
^\ the first of which the parties intended to make a novation". The 
sum expressly stated cannot therefore be reduced under the Roman 
Dutch law. But English authorities would be of great value in this 
case, as involving a question of the intention of the parties and 
therefore a question of construction of a deed. [Phear, C. J., un- 
der the English law, this is a case in which the parties must 
be deemed entitled to fix their own measure of damages. But for 
the present we do not want to hear you any further on the ques- 
tion of damages.] 

Ferdinands, D, Q. A,, (with him Grenier) contra : where the 
amount of damages claimed is out of proportion to those actually 
sustained, Equity ought to interfere, Evan*s Pothier on ObUg, p. 
210, Story's Eq. Jur, sec. 1818, Morgan's Dig. p. 220,229. But an 
objection in limine was taken in the court below as to the plaintiff's 
right to sue. The learned District Judge, who reserved his judg- 
ment on that point, has gone into the merits of the case, and given 
his decision thereon without allowing the defendant to [)ut forward 
such defences as he had. The District Judge has not decided upon 
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1677 tlie question raised in limine. It would be unnecesaaiy at the pi^ 

ov. 23. Bent stage of the case to go into the question whether the^ damages 

"*"* stipulated may be recovered in toto or in part, as the case both four 

the plaintiff and the defendants remained incon^plete. The cam 

ought therefore to go ba<^ for evidence. 

Cayley^ Q. A.^ had no objection to th^ case going back fop 
evidence. 

Fqiar, C. J. held as follows : — 

It appears that to us that there has been to a certain extent ^. 
miscarriage of the trial in the District Court. When the pkdntiff'a 
case was closed, the learned advocate who appeared lor the defen-. 
dants took an objection in limine to the plaintifiPs right to sue on 
the cause of action laid on the libel, and the Judge reserved the 
point. Also on the motion of the defendant's advocate, the fur- 
ther hearing of the case was then adjourned until ^e decision of 
this point. The plaintifPs advocate thereupon stated that he had 
prematurely closed his case, and that he desired to caU some evi-. 
dence of actual damage, caused by the breach of contract. Thia 
took place on the 2nd March, and it does not appear that any order 
was made fixing any precise period for the adjournment. The^ 
Judge took time to cansider the point thus reserved, and it doea no^ 
seem that the case came before the court again for the proaecutioA 
of the trial until the 12th July, on which day the jud^ said :: — 

'' I have purposely delayed till now giving juc^gment in thia 
" case in the hope that parties would act upon the advice I gave at 
^' the hearing, and come to a friendly settlement of thia fanuly auar- 
*^ rel, each party having now ^iilly availed themselves ox thei 
" opportunity of vindicating their conduct before their friends and 
'' the public of their community. As, however, I understand that 
<< no arrangement has been come to, I see uo advantage in delaying^ 
^' my decision longer. 

" As the whole evidence has been put before the court, on, 
<< which the plaintiff founds the right to damages on behalf of hia 
** daughter for breach of the first defendants promise to XAarry her,^ 
^' only the assessment of the amount due having been reserved by 
*^ arrangement for further evidence if necessary ; and as X an^ 
" prepared without hearing the defendant in reply to giye judg- 
« ment against the defendant's right to damages, and on the merita 
'' and apart from any legal question of his competency to sue in 
*' the present form of action, I proceed to state the grounds," 

And finally, after discussing the evidence to some length, he 
pronounces his decision, as follows : — 

'^ Entertaining this view of the &cts on the merits of the case, 
" and that the plaintiff has not established any right to damages, 
** it seems quite imnecessary to trouble ourselves with the legal ob- 
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<< jection taken by defendant'a comuiel preliminary to ent^ng on 1877 
«< thiB caee. The plaintifE will be non-Buited with costs." Nov. ^ 

Now we think that there waa unquestionably, on the evidence *^ 

Induced by the plaintiff, a case made, which called for judicial 
determixmtion a? between the parties, — a case to go to the jury, so 
to speak. The plaintifE did not &Bk for a non-suit^ and if the 
matter was to be deterpuned upon its merits, with the possibility of 
further proceedings being carried on to the court of appeal, it is. 
plain that each side ought to have been allowed, if he desired it, 
to make the material of his case complete. The plaintiff ought to 
bave had the opportimity afforded him for adducing his evidence 
US to actual daiuage, because he had asked for it before the defen- 
dant had entered upon this case ; and the defendant ought also to 
have been asked whether ho desired to leave the case as it thei^ 
9tood. 

The learned advocfite who appears before us for the defen- 
dant urges that he has v^ material eyidence which he wishes to 
adduce. We think it clear that in the interest of both parties, the 
case must go back to the District Court for completion of the trial i 
and under all the circumstances iprhich have occurred, we think that 
it shoidd be tried de novo. 

The judgment below is therefore ^t aside, and the case sent 
back iox new tfiaL The cost^ of appeal to abide the event. 



November^ 27ih, 
Present ; — ^PpsAB, C. J., and D|aS| Ji 
p. C. Kandy, 48, 

The following judgment of P^ear, C. J., sets out all tl^e facts ^y^ef^e^* 
of the case :— Cattle TreV 

The appellant in this case is the owner of certain cattle, '^hich fpsss Ordi- 
were seized (while trespassing on a coffee estate) by the owner D*oce No. ^9 
thereof and sent by him to the Police office with this letter : — ^^ lol^. 

The Polipe Sergeant, Gattambe, feredeniya, Oct 20th 1877. 

Desr Sir, — ^The cow and calf have been trampling my coffee estate 
from a month since. I caught them on the night of the 18th instant. 
The damage was assessed by the vill(ige afocAcAt and Doraya %% Pera- 
^eniya at the following rates, vist, 

42 jack plants @ 60 cents each ,.. Rs, 21 
25 coffeeMaiits @ Rs. 1 each ... 26 

Orass fields ,.. ... 5 

Total ... Rs. 60 



Yours truly, D. J. D. Wanagksekara. 
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1877. On the 22nd October, the Superintendent of Police of Kandjf^ 

J(ov. 27. wrote the following letter to the Police Magistrate of Kandy : — 

^ Police Office, Kandy, 22nd Oct 1877. 

Sir, — I have the honor to send a stray cow and calf pounded at the 
Oattambe Police Station on the 20th instant, for trespassing on the gar- 
den of Mr. D. J. D. Wanagesekera on the 18th instant, together with a 
report from tlie local headman who assessed the damages. The owner, 
Kader Saibo of Gattambe, having declined to pay the damages which 
have been assessed at Rs. 51, 1 beg that the cow and calf may be sold 
to recover the amount of damages, and the cost of feeding for 3 days 
at 37^ cents, amounting to Rs« 1.12, as provided for in cl. 7 of the Cattle 
l^respass Ordinance No. 9 of 1876. 

I am Sir, your obedient servant, 
E. F. Tbanchell, 

Supdt. of Police, C. P, 

Upon this letter, the Magistrate appears to have endorsed the 
following order : — 

Owner here to contest dan^ages. Fix for an enquiry on Saturday. 
Defendant to remove the animals on giving bail to produce them. 
Brand marks to be examined by some court officer. — H. L. M. 

The record does not contain any notice of any sort to the 
qwner of the cattle in reference to the report or order. But under 
a heading No. 48, 27tb October 1877, " Enquiry on a letter from. 
Superintendent of Police, 22nd October 1877, No. 6555'*, there 
follow copies of depositions of the coffee estate owner and his wit- 
nesses relative to the facts of the cattle trespass. One of these 
witnesses appear to have been the local headman of the Superin- 
tent's letter. His deposition commences thus .'-— 

" Punchi Kiri Dureya — afiirmed : I am Urapol Diu^ya. I gave the 
report (filed in the letter from Police). It is true." 

A vernacular document purporting to be a report is appended 
at the end of the record, but it is not referred to by the witnesses 
or marked by the court. It doea not appear whether the owner of 
the cattle was present during these proceedings. Th^ deci^ou ot 
the Magistrate is given in the following words : — 

" No more evidence adduced. The previous damage is not 
'' proved to have been committed by these animals. Complainant 
" may recover Rs. 25 damages which sum together with the charge 
'^ for keep, viz., Rs. 1.12 will be recovered by sale of the a^nimalB^ 
'' if not paid within 48 hours. Defendant is also condemned to. 
'^ pay a fine of Ra. 25, the daopAge having been committed in the 
^' night, — ^to bp recovered in the same manner, and by distress of 
" defendant's property." 

Against this decision the owner of the cattle appeals on the 
ground (amongst others) that the proceedings of the Magistrate, 
were altogether irreguhur, and were not a proper exercise of the 
s^immi^ry iurisdiction conferred by cl. 7 of Ordinance No. 9 of 
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1876, and I think this contention is sound. i8^7.. 

It app^rs to me under the word of the enactment, the rej)ort Nov. 27: 
of the police constable or local headman (as to the result of his 
investigation on the spot, untertaken if possible >>'ith the aid of 
three or more respectable persons of the neighbourhood in regard 
to the particulars of the trespass, assessment of damages &c.) after 
being sworn to or verified bj him in open court, is the foundation 
of the Magistrate's authority to take action. It is Only upon 
deceiving this evidence that he becomes ertipowered to hold a sum- 
mary enquiry subject to reasonable noticfe thereof being given to 
the owner of the cattle when possible. The report to verified 
takes the place of an ordinary complaint or information, and also 
forms evidence in this case^ 

Instead of following this course, the Magistrate did in effect 
institute proceedings on the mere Statement of the school-master 
conveyed in his letter to the Police, together with the paper ap- 
pearing included therein, and not given under any sanction or res- 
ponsibility. The Superintendent's letter, I need hardly remark, 
only carried on to the Magistrate what had been received from the 
Estate owner. 

Had it appeared from the record that the owner of the cattle 
was present during the enquiry of the 27 th October, and had full 
bpportunity to meet the case made against him, probably this 
Court would not have considered the irregularity of the Magistrate's 
proceedings sufficient alone to vitiate the order made thereon. But 
as the record stands, the inquiry seems to have been not only bad 
ab initio^ but ex parte, and not cured by acquiescence on the part 
of the defendant, and the order must be quaked. 



November, 29th. 

Present : — Phear, C. J; 

t*. C. Ck)lombo, 9706. 

Plaint : — That defendants, being reputed thieves, did on the Vagrants' Or- 
7th day of November 1877 at Kayman's gate loiter about in the dinance, No; 
public street with intent to commit some unlawful act. in breach of ^ ®^ 1541: 
Ordinance No. 4 of 184 1 cl. 4 sec. 7 and cl. 5. 

AU the evidence led in support of the charge was this : — 

" P, C. Stnnasamy, affd. I know accused, they are reputed 
thieves. Yesterday the Ist accused dropped this ring near a cooly, 
then 2nd accused picked it up and the 3rd accused then 
came up saying he was a goldsmith. The ring was shewn him and 
he said it was gold. The 2nd accused then offered it to the cooly 
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187 for Ra. 25, He went away and I seized the accused. They livd 

Nov. 29. by practising this deception.. This occurred at Kayman's Gate^ 
near the sea. Cross Examined, The cooly told nie what the ao-^ 
cused had tried to do" 

There was also evidence of a prior conviction of the Ist kccdadd 
tinder the Vagrants' Ordinance. 

The Magistrate (Penne^) after finding that the unlawful acl 
laid in the plaint as intended to be committed was fraud by attempt^ 
ing to pass on a brass ring for a gold one, held as follows :-^ 

'^ Under cl. 5, 1st acctised is sentenced ai an ' incorHgibl^ 
irogue' to 4 months imprisomnent at hard labours The 2iid and 
&rd accused are sentenced to one months inlptisonilient at hard 
labour." 

On appeal, pet Phear, C. J. — 

This case a^ems to have been very impeirfectly tried in th^ 
t'olice Court. The plaint is laid as for a breach of Ordinance Noi 
4 of 1841, cl. 4, sec. 7 and also cl. 5. The plaint however dmitd 
to state the unlawful act which it is alleged that the prisoners in- 
tended to cominit within the first mentioned portion ai the enacts 
tnehtj or any facts at all within clause 5. Moreover there is nd 
Evidence against them upon the principal ofEence, x. e. the ofi^enod 
charged undet cl. 4, see; 7, except the statement which the poliod 
bonstable retails as having been made td him by a coolie irith re- 
^rd to their behaviour towards the codly himself, who is ndt inade 
a witness. And finally it does not appear that th^ prisOflLefS were 
Called upon for any defence at all to the unspecified charge rela- 
ting to former convictions, though two witnesses were called to es^ 
tablish it. On the state of the record, it is impossible to sustain th^ 
Conviction in this appeal. 



P. C. Ratnapufa, 24'?£f. 

Grenier for app(illant. 

tiaborOrdi- P^r Curiam:— The offence changed against th^ defendant iil 

nance. the plaint is " that he did on the 16th April 1877, leave the com- 
plainant's service" <&c. And the evidence certainly shews that if 
that chafge is made out, this offence Was committed at Colombo* 

It is possible on the facts that a charge might have been fram- 
ed against the defendant, such that thei offence would have &llto 
under the cognizance of the Ratnapura Police Court. As the cascf 
however stands, I think that couit had no jurisdiction to entertain 
the matter of the charge actually made, and therefore the mm6 
must be quashed. 
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D. C. Galle, 84906. 1«77. 

Nov. 3a 

Ferdinands^ D. Q. A.y for respondent. — 

Pr&ClilC6 fl.8- 

In this case of ejectment, Phear, C. J., commented as follows ^ puttinir 
on the practice of putting cases in evidence : — cases in evi- 

"In the trial of this suit below the unfortunately common dence. 
practice has been pursued of the parties being allowed to put in 
before the court the records of other oases to be thereby treated as 
evidence each as a whole, without any particularization of the do- 
cument or process therein which it is desired to use as evidence, or 
any steps taken to make such document proper evidence between 
the parties if necessary, such as by proof or admission &. The 
District Judge even goes so far as to refer to a former judgment 
delivered by himself in one of the cases so put in, though there was 
no identity of parties, and requests that it may be read as part and 
parcel of his judgment in the present case. 

" Under these circimistances it is now extremely difficult to as- 
certain with precision what were the materials which were actually 
dealt with as evidence between the parties to this suit at the trial 
in the District Court, and to estimate the different portions of them 
at the right value." • • • 

. And his lordship proceeded to deal with the merits of the case, 
so lar as they were based on proper evidence. 



December, 1$L 
Present : — ^Phear, C. J., Clarence, J., and Dias, J. 

D. C. Colombo, 965. 

In the matter of the insolvency of Keppel Jones & Co., jj^ aDDeaT 
Messrs. Finch Woods & Co. moved for a rule upon the assignee ijeg to the 
to shew cause why in pursuance of the provisions of Ordinance Privy council 
No. 7 of 1858 he should not be ordered to deliver over to them from an order 
certain goods found in the possession of the insolvent or to pay to ^^ insolvency 
them their value. ^ proceedings. 

The learned District Judge ordered that a half of the goods in 
question be delivered to the claimants and declared the other half 
to belong to the insolvent. The Supreme Court affirmed this find- 
ing. 

And now the claimants (Finch, Woods & Co.) prayed for 
leave to appeal to H. M. the Queen in coimcil. 

VanLan^enberg and Broicne appeared for appellants* 
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1877. Layard for respondent. 
Dec. 1. --,/^ 
The Gourl refused the application for leave to appeal in theso 

terms : — 

We think that Mr. Layard's preliminary objection to our en- 
tering upon this review is good. In 8 Lorenz, page 234, is the re- 
port of Ledward^s case, in which this court after argument decided 
that the 52nd section of the Charter gave no appeal to the Privy 
Council as a matter of right, and we are unable to distinguish that 
case from the case which is now before us. 

We see no suiricient reason for not accepting the authority of 
that decision, which was a decision of the collective court. 

The application for leave to appeal to the Privy Council is 
therefore refused with costs. 



-" December, 4th, 

Present : — Phear, C. J., and DiAS, J. 

mentof a' "" -^^ ^^^ matter of the complaint of D. C. De Silva of Gampola, 
Proctor of ^9^^^^^ ^^' Edgar Edema, Proctor of the Supreme Court, 
the Supreme The following judgment was delivered by Phear, C. J : — 

unpro- This is the matter of a rule of this court dated the 6th Nov- 

fessional ember, which runs as follows : — 

conduct in With 'reference to the petition presentcl lo the Supreme Conr( by 

inisappro- Don Carofis de Silva Jayewanlenc of Navalapitiya on the 22nd Jviy 
pnatmg to j^gt, and the deposition of the said Don Carolis de Silva Jayewardeno 
his own use made on oath before the acting Chief Justice and Mr. JiisliceDiaP on 
ct' °^^?^^® the 27 October last, it is ordered that a Rule do issue on Mr. Edgar Edema, 
of his client. ^ proctor of the Supreme Court at Hiilfsdorf, on Friday the 16th day 
of November at 11 o'clock in tlie morning, to show cause why ho 
slioidd not be btmck off the Rolls for unprofessional conduct in misap- 
propriating to his own use the monies of his client Don Carolis De Silva 
Jayewardone, plaintiff in C. R. Navalapitiya, No. 12443. 

This rule was served on Mr. Edema on the 12th November, 
and the matter came on to be heard before the Collective Court on 
Saturday Ist December, when Mr. VanLangenberg and Mr. Layard 
appeared on behalf of the respondent and filed the affidavits of the 
respondent himself and of one John Joseph Plunket, and the 
Court, after hearing Mr. VanLangenberg against the ride and the 
Queen's Advocate in support of it, took time till to-day to consider 
its judgment. 

The leading and material factp of the case are fortunately 
placed beyond dispute, although as regards some of the occurrences 
there is much conflict of testimony between the petitioner and the 
respondent. 
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On the 16th of August 1875, the petitioner, Carolis De Silva, 1877 
instituted a suit in the Court of Requests of Nawalapitiya against l>ec. 4. 
one Luke Perera to recover an alleged deht, and employed Mr. 
Edema as his proctor to conduct it. The suit was tried and judg- 
ment given in favor of De Silva on the 26th October of the same 
year. Execution proceedings followed, which, with the interpola- 
tion of an intervention of third parties, covered a period of eight 
months, and finally on the 8th July, as nearly as may be eleven 
months after the first institution of the suit in the Court of Be- 
quests, the amount claimed and decreed was paid out of the Kandy 
Kachcheri to Mr. Edema, as proctor for De Silva. 

Notwithstanding, however, that Mr. Edema thus received the 
money on behalf of the petitioner so long ago as 8th July 1876, 
he had not paid it over to the petitioner up to the time that this 
matter came before the court on Saturday last, although he then 
by the mouth of his Advocate expressed himself ready to pay it 
into court for him, and has in fact since don^ so, and it is in res- 
pect of tiiis money that the rule in effect requires to account. 

His answer given in his affidavit is as follows : — 

After the money wns drawn, and for nearly three months thereafter, 
I never saw the petitioner nor had I any conversation such as he 
deposes to. I was infonned that during tfiat time he was absent at 
Gfule, and tlie first intimation that I had of Ids having gone there 
was by a telegram which he sent to me from Galle asking me to get a 
postponement in a certain Cooi-t of Request case in Gampola in which 
he was interested* 

The telegram is filed of record in that case. When he retaraed he 
did not come to my office at Gampola, but whenever he casually met 
me at Navalapitiya, when I happenea to go there with the Court, I asked 
him to come over to Gampola to receive the amount due to him. But 
this he never did, and requested me to bring the money with me to 
Navalapitiya. One day, when I was at Navalapitiya on my way to 
Dimbulla, he asked me for payment I told him again to come to my 
office as I never carried m6ney with me, or to wait till my return from 
Dimbula, as I could not make it convenient to return to Gampola 
immediately. He said lie was then going to Gampola and wished me 
to give him an order on my office, which I could not do, as I had no 
responsible clerk who could have made the payment in my absence. 
He then wanted me to give him an order on Mr Plunket, who he 
knew had monetary transactions with me, and I gave him an order 
accordingly. On my return from Dimbulla, I was informed of the 
dishonor of the order. I met the netitioner and toM him that I would 

gay him myself whenever he brought the order to my office at Gampola. 
ubsequentiy, he met me and told me that he had arranged to get 
timber from rlunket for the money. I have since had no request from 
him to pay the amount, nor was I aware that he was dissatisfied 
with the arrangement which had been made with Plunket, until I 
received information of the petition. 

It cannot be said that this answer, even so &r as it extends^ 



S82 

1877 and if treated as unimpeached, is of a satisfactorj chai*acter. But 
I^c- 4. ii ig moreover important to remark that it does not even pretend to 
carry the explanation beyond the date when Mr. Edema became 
informed of the charge made against him by de Silva's petition to 
this court) which was certainly communicated to him by the Com- 
missioner of the Court of Requests in the month of May last. The 
petition of the 22nd July, referred to in the present rule, was the 
record of two substantially identical petitions of complainant 
against Mr. Edema in the matter presented to the Supreme Court 
by de Silva. The first was dated the 16th May 1877, and was re- 
ferred by the Supreme Court to the Commissioner of the Court o£ 
Requests at Grampola for enquiry and report. Mr. Edema was 
then accordingly called upon by the Commissioner to answer the 
complaint and did so in the following letter dated 2nd June, 1877 :— ' 

" Sir, — In reply to yours of the Slst ultimo, I have the honor to 
infoim you that 1 did recover monies in Navalapitia, C. R. case No<. 
12443. At the time the monies came to mv hands, the petitioner, my 
client I believe was at Galle. A few months ago as I was on my way 
to Dimbula, the petitioner met me at the Rest House at Navalapitia and 
asked for his money. I told him, I had none with me at the tune save 
my expenses up and offered him an order on Mr. Plnnket which he ac- 
cepted, after deducting what was due me ; since then I heard nothing 
till you showed me the petition the other day. If the order was dis- 
honored, it was the duty of my client to have brought it back to me 
and taken his money, which he has not done, whereby I concluded that 
the order must have been honored or some arrangement entered into 
between him tad Mr. Plunket, for Mr. Plunket told me on my asking 
him about the order it was all right. 

The petitioner never called at my office for his money, and I am 
always ready te let him have what is justly due. 

I don't want any of my client's monies, as I have, thank goodness, 
sufficient of my own to keep me agoing. The order was given to suit 
the petitioner's own convenience, and it was his duty to have called over 
at once in case the same was not paid. 

If Mr. Plunket has not paid him the mo&ey, let him hnx^ me my 
' order and I am ready for him. Trusting this explanation is sumdent for 
you to make a favourable report on my behalf, yours &c« 

If it is possible to suppose that Mr. Edema, at the time when 
he wrote this letter, honestly believed that De Silva had obtained 
from Plunket the money which was due from him. Edema, or had 
entered into some arrangement with Plimket for the payment of it, 
lie was at any rate put by De Silva's charge on the enquiry whether 
this was so or not, and had he chosen to enquire he would hare 
ascertained at once that, as it is now admitted, nothdng of the kind 
had taken place. 

The offensive and vulgar passage in his answer : "If Mr. 
Plunket has not paid him the money, let him bring me my order 
and I am ready for him" — was the prehide to no action on his owa 
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part, and what must we infer, when we find on Ist December, six 1877. 
months afterwards, that this money ia still unpaid and Mr. Edema ^^« ^' 
in substance repeating the same reason for not i)ajing it ? He knew 
as he himself says, when he returned from Dimbulla, that Plunket 
in the first instance dishonored the order, and he does not any where 
venture to assert that Plunket held funds of his, or was for any 
treason bound to meet his draft. Can we resist the conclusion that the 
. Plunket transaction is essentially false, and if it was originally per- 
haps initiated by Mr. Edema as a mere expedient for evading pay* 
ment of the debt as long as possible, yet was finally put forwiurd 
deliberately-— on two separate occasions — ^for the purpose at there- 
with defeating, if he coulcKin the court, that tvhich he must have 
known was a just claim of the petitioner? 

The petitioner De SilVa's narrative, giveti viva voce on oath, 
of the continuous and unavailing efforts which, he says, he made 
from the very outset to procure payment of the money from Mr. 
Edema, is entirely at variance with the latter*s statement that for 
nearly three months after drawing the money, he never saw the 
petitioner or had any conversation with Inm. But of the two 
stories, that of De Silva certainly seems to us to wear the more 
truthful aspect and to consist the better with the probabilities of 
the case. We do not think it likely that a suitor, who had been 
BO long harassed and kept out of hu money, as had happened Avith 
De Silva by the reason of the Ck)urt of Requests proceedmgs, should 
have been so entirely careless of reaping the fruits of his ultimative 
success, as Mr. Edema repr . sents him. And the letter (exhibit A.) 
bearing no date, which De Silva swears he received from Mn 
Edema in December or January, and which Mr. Edema does not 
in any way notice in his affidavit, discloses that something had pre- 
' viously taken place between De Silva and himself in i^erence to 
the non-payment of the money and to a promise on the part o£ 
Edema to pay it, very different indeed from that which isf described 
on the affidavit as the preface to the giving of the older upon 
Plunket. The letter runs : — 

" My dear Silva, — On Siiturday last I could not get the record And 
had no time. Kindly send me the number of yotr case, and I will 
send you an order as promised for wliat is due you in the course of 
this week* Yours truly, 

E. Edema. 
I should come to-day but must be in Kandy, if all's well. E. fii 

• We see here the non-fulfilment of previously made promise to 
pay, and an excuse for the default which is iu its nature unreal 
and evasive. 

It is not necessary for us to dwell longer on the facts. We 
think it is plain beyond reasonable doubt that the petitioner's conw 
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' M7? plaint against the respondent is true in all itis material particulars). 

I^c- 4. Mr. Edema first yielded to the temptation to appropriate to his own 
— purposes the money of his client which he had in his hands, and 

then upon its being required of him, he. evaded payment to the 
last under cover of a series of fictitious stories and even fraudulent 
excuses. The pretence that De Silva's complaint to the Supreme 
Court was ill-founded,. because he (De Silva) had been' paid hia 
money or had the opportunity of being paid it by Plunket, was an 
imputation of dishonesty against his dient, which was not only 
false but under the circumstances fraudulent, and it was made and 
persisted in with a deliberation which aggravates the seriousness 
ci its complaint; It appears to us that Mr. Edema has not merely 
committed an act of dishonesty against De Silva, but has shown 
himself entirely unmindful of the high position of trust in which 
he as proctor stood towards his client, and of the principles of integ- 
rity and honor, to which by reason of that position, he was bound 
to conform himself in his relation with him. lie has, in short, 
proved himself unfit to be a member of the honorable profession 
in which he now has a place. We can no longer hold him out to 
suitors as a person qualifiekl to advise them, and to undertake their 
affairs, or in whom they may with safety place their confidence, 
and we feel that we are bound by our duty to the public to direct 
that his name be removed from the roll of proctors of this court. 

We took time to consider our judgment, not so much on ac- 
count of any doubt upon the facts at issue between the parties^ as 
for the purpose of endeavouring to find some ground upon which 
we could offer the respondent a locus penitentioBy and a hope, how- 
ever slight, of being allowed upon condition at some future time 
to apply for admission to his lost post. We regret, however, that 
reflexion does not enable us to do so, and therefore the rule will be 
made absolute unconditionally. 

It is ordered that Mr. Edgar Edema, Proctor of the Supreme 
Ck)urt of the Island of Ceylon, be, and he is hereby, dismissed and 
his name struck off from all and every roll in which the same ia 
entered as proctor. 



1. Whether 
under the 

Timber Ordi- 
nance, a 

plaint Hhould 

specify the 

names of 



P. C. Colombo, 8666. 

Plaint : — That the defendants abovenamed did cut and fell 
timber from crown land called Nahratta handa, situated at Malabe 
in Palle Pattu of Hewagam Korle, without any authority, on or 
about the month of March last, and cultivated with Kurukkan, and 
that they did moreover cut down valuable timber, in breach of Or- 
dinance No. 24 of 1848, clause 5. 
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The following was the evidence led : — 1877. 

. Dec. 4 

Complainant, affirmed. I saw accused fell the timber on this _1 

crown land. They cut down several trees. I seized them. They trees felled. 

owned no Irind adjoining it. Cross-examined* No questions. ^ Nature of 

Julius Pieris, sworn. I am Mudalyar of Hewagam Korle. I ^^e penalty 

sent for accused. They admitted having cleared the land. I went under cl. 5 

to the 5)pot and inspected the place. It is a thick jungle and has of the Ordi- 

not been cleared for 20 years. It is surrounded by crown jungle. nance. 

One large and several ordinary trees had been felled. Accused 

urge! no claim to it. The 2nd accuse* 1 is son of let accused. This 

was for chena cultivation. I got authority from the Agent to 

prosecute and authorised complamant to do so. 

In defence it was contended (1) that the plaint was defective, 
as the trees were not specified in the plaint {Ramanathan*s Rep, 
1877, pp. 23 and 69), and (2) that this was a clearing for chona 
cultivation and therefore should noc have beien brought under the 
Ordinance. 

The learned Police Magistrate (^Penney) held, as follows : — 

^' As the Police Court is said to be one of summary jurisdiction, 
and technical objections are therefore only upheld when the accus- 
ed are prejudiced, I am not disposed to attach weight to the objec- 
tions urged. The plaint alleges that '* valuable timber" was felled 
and the evidence has amended any defect in the plaint. Accused 
have not been prejudiced by the Mudalyar substituting his subor- 
dinate's name for his own as prosecutor. Accused are convicted 
and fined Ks. 50 each. Half to complainant." 

On appeal Domhorst for defendants urged the objections 
taken in the court l)elow {RamanatharC s Rep. 1877, pp. 23 
and 69), and further contended thai the offence being single, 
the punishment also must be single (^Ramanathan p. 84). [C. J. 
I do not quite underatand you]. There are a number of decisions 
in this court, in which certain offences have been held to be single^ 
BeL and Vanderst, p. 189, and the case there cited Rex r. Clarke, 
Cowp. 612, where an offence, created or made' penal by statute, is in 
its nature single, one single penalty only can bo recovered, though 
several join in committing it. [C. J. That must be in respect of qui 
tarn actions. (Cowper, 612, was read.) Rex v, Clarke appears to be 
such a case and is not applicable to the one like the present. It is 
remarkable that Lord Mansfield commences his jud^Tnent (in Rex v. 
Clarke) with the words " there is no cau=»e of greater ambiguity than 
arguing from cases without distinguishing accurately the grounds 
upon which they were determined." These qui tarn actions involving 
forfeitures, are in the nature of civil actions, and decisions thereon 
are of no avail in a case like the one before us. I shall however take 
time to consider my judgment]. 
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1877 And this day, his lordship held as follows : — 

Dec 4 
J_ * I think I may infer on this plaint and evidence that the three 

appellants have heen each convicted s^erally of a single felling 

and not altogether of one joint feUing. In this view the sentence 

is unimpeachable. 

Affirmed, 



D. C. Kandy, 68848. 

Where A Plaintiffs sued in ejectment, averring, '^ that one Natchiappa 

^^ ^» ^^'!," Chetty died in the year 1864 possessed of considerable property 
<toW8 of C (among others the " Padurawatte" Estate, of about 200 acres situ- 
ffranted as **®^ ** Teldenia) and leaving him surviving Kadirai and Sandanam 
mothers ' and ^^ widows, and issue by them Valliamma, Ramen Chetty and the 
natural guar- plaintiifs ; that by a certain writing disposition or last will (filed 
dians of their of record in Testamentary case No. 615), made and executed by 
minor chil- the said Natchiappa Chetty on the 12th day of December 1^68, it 
dren by C, a ^ya,8 provided that all the property he died possessed of should 
lease to the -^q equally divided among his children share and share alike, and 
for a consi- *^® ^^ Natchiappa Chetty appointed his eldest son Ramen Chetty 
deration men- ^ carry out the provisions in the said deed ; vhat in August 1864, 
tioned in the ^^^ <3&id Ramen Chetty obtained letters of administration with the 
deed, and the will annexed ; that the said Ramen Chetty, in his capacity as ad- 
children of ministrator, and acting under and by virtue of the provisions con- 
C subse- tained in the said deed or will, in June 1869, executed a deed of 
*l"® j^y " distribution in favor of the said children ; that the defendant^ well 
liditv of the ^^^^^^8 *^® premises and taking advantage of the minority of the 
lease hdd ^^^ plaintiffs, have been since the year 1870 in the unlawful pos- 
that, in the session of the said ^^ Padurawatte*' Estate, and have taken and ap- 
absence of propriated to themselves the produce and profits thereof, and the 
proof tliat' plaintiffs as far as they are able to ascertain, estimate the nett pro- 
the lessors fits of the said estate from the year 1870 to 31st December 1875 
had absolute ^^ gg 75,U00 ; that the defendants have during .the last two years 
aliene ^or en- ^^g^^^^ ^^® up-keep and cultivation of the estate so that the 
cumber the ^a^^ ^^ deteriorated in value to the damage of Rs. 10,000. 
minors' pro- ^^^ the plaintiffs prayed that the defendants might be cited 

perty, or that to shew .cause why the plaintiff s should not be declared entitled 
thetransac- each to an undivided one> eleventh share of the said estate (worth 
^T ^^^^ ^®- 100,000), the defendante ejected therefrom and the plaintife 
h th f fh P^^ *"^^ placed in possession thereof, and further why they should 
minors could ^^* ^^® * ^'^^ *°^ ^^^^ account of the produce received of the said 
not in fair- ^^^^ ^^^ of the expenditure thereof during the said period, or 
ness and P&7 ^ ^^^ plaintiff the said sum of Rs. 75,000, and a further sum 
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of Rs. 15,000 as and for mesne profits pendente lite, and also the 1^77 
said sum of Rs. 10,000 and costs of suit. ^®^* ^' 

The defendants in answer pleaded that " after Ramen Chetty "T" , 

had obtained probate of last will, he, by his deed of 12th December peroiitted to, 
1863, put and placed Kadirai and Sandanam (widows of the deceased repa(iiate it, 
and (piardians of the said minor children)in possession of the said estate ; the lease was 
that upon a writ sued out against the said Ramen Ghetty his undi- bad and in- 
vided one-eleventh share of and in the said estate was sold, and the operative as. 
said Kadirai and Sandanam became the purchasers thereof ; that the agaipst the 
said Kadirai and Sandanam for themselves and as the natural guar-, nu^ors*. 
dians respectively of the said minors, did on the 18th June 1869, 
for the purpose of carrying on the cultivation of the said estate, 
and for the maintenance of the said minors, as they lawfully might, 
enter into an indenture, bearing the said date, and borrowed the 
sum of Rs. 1 2,650 from the defendants, the same to be repaid in 
manner mentioned in the said indenture ; that thereafter, on the 
13th day of May 1870, the said Kadirai and Sandanam being then 
indebted unto the defendants and to Odeappa Chetty (whose claim 
the defendants discharged) in the sum of Rs. 12,650 for advancea 
made upon the said indenture, and being imable to pay the same 
and to carry on the cultivation of the said estate, and having no 
funds or income sufficient for the maintenance of the said minors, 
the said Kadirai and Sandanam and Walliamma for themselves and^ 
guardians aforesaid did, by an indenture beating date the day find 
year last aforesaid, lease the said estate to the defendants for a 
term of ten years subject to the terms covenants and conditions in 
said indenture fully described ; that the defendants under and by 
virtue of the said indentture have been in possession of the said 
estate, and have taken the produce thereof, but they denied that 
the produce of the said estate from the year 1870 to 31st Decern* 
ber 1875 amoimted to Rs. 75,000 ; that since they entered into 
possession of the land they have expended considerable sums in 
the up-keep and cultivation of the said estates as per account filed 
shewing the sums expended by them and the income derived from ' 
the said estate during the said period ; that if the said lease be de- 
termined by the court, the plaintiff ought to be decreed to pay to 
the defendants their share of the loss which the defendants have 
sustained in the upkeep ; that the defendants did not neglect the 
said estate or that by reason of the alleged neglect the said estate 
has deteriorated in value ;" and the defendants prayed that the 
plaintiff's libel be dismissed, or if the said lease be declared deter- 
mined, that the plaintiff be decreed to pay to the defendant the said 
sum of Rs. 13,018. 

The plaintiffs in reply admitted the execution by the said 
Kadirai and Sandanam of the deed of the 18th June 1869, but 
denied that they, the said Kadirai and Sandanam, borrowed or 
had any right to borrow the said sum of Rs. 12650 so as to charge 
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18TT the property of the pliaintiffs therewith or that the said deed* in. 
Pec. 4.. good and operative in law as against the plaintiffs or their estate, 
"^ and the plaintiffs also admitted the e^^ecution by the said Kadirai 

and Sandanam o£ the deed of the 13th May 1870, but stated that 
the said Kadirai and Sanda^ni: had no power or authority to exe- 
cute said deed and that the same was. executed in breach of trust 
and to the prejudice of the plaintiffs* estate as the defendants 
were well aware, and is not binding on the plai;ntiffa a&. their estate. 

The learned District Judge (Lawrie) upheld the validity of 
the lease and dismissed plaintiffs' action with costs. 

Plaintiffs appealed. 

The following two deeds were material to 1)he case and were 
referred to in the argument in appeal. Besides these deeds, there 
was another deed No. 6703; (executed on tbe sanoe day as deed 
No. 9401) which however was not put in evidence. 

The deed No, 6401 ran as follows. : — 

Know all men by these presents that at E,andy on this the 18tb 
day of June 1869 before Alia Marikar Audoo Lebbe Marikar of Kandy 
Notaiy Public, I, Raman Chetty son of the late Pa La Nachchy- 
appa Chetty deceased of Katukella street, within the four gravets of 
Kandy, having come and sppea^red^ have written ai^d granted this 
mortgage bond in favor of both Verasami Mestriar's daughter Katerahi, 
my mother, and Verasami Mestriars* daughter Ghantanama, my step 
motl^er of Katukelle aforesaid in the following manner, to wit : — 

Thait whereas I the said Ramen CSietty and my brothers and sisters. 
Walliamma, Annamalai, Aranasalam, Narayanan, Meenadchi, Muttaiya 
Venkadasalam, Ledchumanan, Punkavanam and Nachchjiyammai being- 
heirs to the properties hereinafter mentioned and belonging to the 
estate of l^e late Pa La Nachchyappa Chet^ deceased, whp was my 
father, I the said Ramen Chetty of my own accord and on account of my 
own necessity and without the oonsent of the other heirs aforesaid, had 
mortgaged out of the properties belonging to the said estate, the property 
bearing No. 19 situated at Trincomalie street Kandy, and the property 
.bearing No. 917 occupied by me, my mother, my step mother and my 
brothers and sisters situated on the Peradenia Road at Katukella in 
Kandy, with the deeds and documents relating thereto, to and with Ra 
Ma Cha Raman Chetty of Golon^bo, borrowed and received i^500. 
sterling thereon and had for n^ wants spent the same, and npw the 
other heirs aforesaid have asked me to redeem the said properties and 
give to them, ai\d whereas I have money at present with n^e to redeem 
the said lands by paying off the said principal sum of £ 500 sterling 
and the interest due thereon, I the said Raman Chetty have borrowed 
and received in cash £ 600 sterling of Ceylon currency of and from the 
aforesaid ICadiria and Shandanam for ihe purpose of discharging the 
aforesaid debt. That since I have received the said £ 600 fully in, 
cash I have made the following i^eement, that until the payment 
of the said £ 600 sterling and settlement of the account thereoi, I shall 
continue to pay interest on this principal monthly without failure at 
the rate of £1 per one hundred pounds per month commencing from 
the date hereof. That the said principal sum of i; 600 sterling shal 
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yvn demand be payalile to both or either of the said Katerahi and 187T. 
ShaDdunam, their heirs authorised or assigns by me, my heirs authorised Dec. 4% 
X)r assigns — and that as mortgage fOr the said principal and for interest — 

that may be accumulating thereon after the i^oresaid rate, the follow- 
ing is given. That of the lands, estates, houses, buildings and planta- 
tions hereinafter described, not registered, to which I and the afore- 
said ten persons, my brothers and sisters on the pfoper heirs, I do 
hereby mortgage my undivided one-eleventh share, exclusive of the 
lindivided ten shares to which the ten children are entitled as well as 
the produce and profits thereon, and my right and title thereon as 
security for this debt. The lands tire recited in the deed of inheritance 
bearing No. 6394 dated 12 day of June 1869 and attested by Alia 
Marikar Audoo Lebbe Marikar Notary Public aforesaid in favour of 
me the said Raman Chetty and in favor of the said ten persons, my 
brothers and sisters and they are as follows^ &c. • • • 

The lease ran as follows : — 

This indenture made this thirtieth day of May 1876, between Wal- 
^iamma to and with the consent of her husband Supermanian pulle, 
testified by his being a party to these presents of the first part, Kaderai 
of the second part, and Kaderai as the mother and natural guardian of 
Annamala, Arunasalem, Nareynen, Meenatchv, Muttaya of the third 
part and Shandanam of the fourth part, and Shandanam as the motlier 
Tind natural guardian of Vengadesalem, Letchymen, Poongavenam and 
Natcheamma of the fifth prart, and Thaina Pana Lana Savana Veerappa 
Chetty and Thaina Pana Lana Payna Keena Vellayen Chetty of the 
sixth part. 

Whereas Walliantma, Anamahi, Artinasalem, Naraynen, Meenatchy, 
Muttaya, Vengedasalem, Letchymen, Poongavanam, Natchiamma are 
seized of and absolutely entitled to an undivided one-eleventh each 
tinder and by virtue of a certain deed hereunto annexed, and the said 
Kaderai and Shandanam jointly, to the remaining one-eleventh of a 
certain coffee estate or plantation called and known as Pahurugalle 
watte, situate in the Pallanapattu of lower Dumbera, as purchaser at d 
FiscaFs sale held thereof under Kandy District Court writ No. 61130, 
With the plantations, buildings, fixtures, machinery, live and dead stock 
and other things thereon and therein, and intended to be hereby de- 
mised. 

And whereas the cultivation of the said estate was carried on dur- 
ing the season 1869-70, by advances made by the said Thaina Pana 
Lana Sawanna Verappa Chetty and Thaina Payna Lana Payna Reena 
Vellayen Chetty under a certain indenture bearing No. 6403 dated the 
ieig^hteenth day of June 1869, and attested by Amawadu Lebbe Notary, 
and whereas there is now due to the said Veerappa Chetty and Vellayen 
Chetty upon the said indenture for the advances made, the balance sum 
of (£1265) one thousand two hundred and sixty five pounds, and the 
said Walliamma, Kaderai and Shandanam ap aforesaid are unable to 
pay the said amount, and whereas the said Walliamma, Kaderai and 
Shandanam as aforesaid have not the means of carrying on the cultiva- 
tion and upkeep of the said estate, and there being no funds or income 
sufficient for the support of the said minors who are under the protec- 
tion and care of the said Kaderai and Shandanam are desirous oy rea- 
son of the premises in the interest of the said minors that the said 
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. ^877 loflfee PSUite should be leased as otherwise the same will be dcteriorHte^i 
^^^'' 4. and entirely lost to the said Walliainma, Kaderai and Shandanam and 
— to the said minors. 

And whereas the said Thaina Pana Lana Sawana Verappa Clietty 
and Thaina Pana Lana Pana Keena Velleyen Chetty have agreed to take 
over the said estate on lease for a term of ten years, and to carry on 
the cultivation of the same upon these tennSi covenants and stipula- 
itions hereinafter mentioned. 

And whereas the said Walliamma and the said Shandanam in their 
own right and as the mother «nd natural guardians of the said minors 
have agreed aud consented to the said terms. 

Now this indenture witnesseth that in consideration of the sum of 
(£1265) one thousand two hundred and sixty five pounds due as 
aforesaid and the rent hereinafter received and the covenants herein- 
after contained on the part of tlie said Verappa Chetty and Velleyen 
Chetty their executors, aditiinistrators and assigns to be observed and 
])erformed, the said Walliamma, Kaderai and Shandanam, and the said 
Kaderai as tiie mother and natural guardian of Annamala, Arunastilem, 
Nareynen, Meenatchy and Muttaya, and the said Shandanam as the 
mother and natural guardian of Vengedesalem, Latchymen, Poongava* 
nam and Natchiamma do and each of them doth hereby grant and de- 
mise unto the said Verappa Chetty and Velleyen Chetty their executors, 
administratore and assigns all th^t estate or coffee plantation called the 
Paharugallewatte, and comprising the following allotments of land to 
wit^— *» o o 

To have and to hold the said estate and premises hereby demised 
or intended so to be and every part thereof with their or every of their 
appurtenances unto the said Thaina Pana Lana Sawanna Veerappa 
Chetty and Thaina Payna Reena Vellayen Chetty their heirs, executors, 
administrators and assigus from the thirteenth day of May, A. D. 1870; 
for and during the tenn of ten years thence next ensuing and paying 
yearly and every year during the said term unto the said Walliamma, 
Kaderai and Shandanam, and their heire, executora, administrators and 
assigns the yearly rent of (£72) seventy two pounds by monthly in- 
stalments of (£6) six pounds commencing from the thirteenth day 
of June next, and payable on the tliirteenth day of each and every 
month in each and every year during the continuance of these pre^ 
sents, &c. 

On appeal, Cayley, Q. A,, (with him Ferdinands^ D, Q A,, and 
f rot<meand3for(7an)appeatedfot'plaintifE8 and appellants, and dwel- 
ling upon the circumstances which he thought tainted the lease with 
suspicion, contended that the court ought in equity to cancel the lease 
and place the parties, as far as possible, in stahi quo. He also sub- 
mitted that the widows had no authority to grant the lease, being 
neither testamentary guardians not guardians appointed by court. 
Under the Roman Dutch law, every guardian was a creature of the 
court. The three kinds of tutela in the civil law, teatafnentaria, 
hgitima and dativa were all merged in the Roman Dutch law in 
the tutela dativa, required the confirmation of the court, Grotius^ 
Introduction, p. 33 (Herbert's edition,) Oroeneivegen L, Ab, -p. 11, 
non ipso jure ^c, ib. p. 617, Vander KeesseFs Select Theses, sec- 
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il7, Burge, &35. R. & O. p. 80 sec. 19. If it be contended that i877 
the Kandyan law was applicable to the case, the lease was equally Dec. 4; 
bad. A Kandjan widow had no right of her own accord to dis- — 

pose of any part of her deceased husband's landed property, to the 
prejudice of their children, Perera's Armmtr, p. 19. This power 
of alienation was still further restricted by Sawers, Dig. p. 81 § 6, 
to widows appointed to administer, and even then her power to en- 
Cumber was founded on absolute necessity, ^' clearly to satisfy the 
most necessary and urgent wants of the family." In the present 
case, there was no such urgent xf^cessity for ihe grant of this lease. 
Assuming that the widows had the power to lease, they had still 
not the sanction of the court, as guardians, to alienate the property, 
for the lease was an alienation pro tanto of property, D. C. Galley 
27719y Vanderstraaten p. 67. Plaintiffs were entitled to damages. 
If the lease be held valid, the plaintiffs ought to be treated as les^ 
sors, and as such entitled to re-enter for breach of covenant. 

VanLangtnber^ and Grtnier for the respondents contended 
that plaintiffs were not entitled to re-enter, because they repudiated 
the lease. The present form of action in ejectment did not permit 
of th^ re-entry. The property was in the Kandyan Provinces, 
parties were domiciled there, and chose the Kandy District Coui*t 
for the adjudication of their case^ The case accordingly ought ttl 
be governed by the Kandyan la^. If the grandfather or grand- 
mother of a child could be natural guardian without intervention 
of court (Marshall's Judgment p. 35:i), a fortiori could a father or 
mother be so. Austin p. 29. The lease was therefore good. Even 
under the Roman Dutch law, the act of the Widow, if betieficial td 
the estate, was valid, 1 Lorenz, 19. The plaintiffs were certainly 
benefited by the lease [and counsel commented on the fairness of 
the transaction.] 

Caylet/y Q. A,, in reply : Irrespective tjf legal questions, wad 
the lease fair ? Dr; Shipton, a planter of 26 years' experience,- 
swears to the fact that if the estate were well kept, the ybarly crof* 
would be ffom 4 to 5000 bushels parchment, representing a yearly 
income of £4,000 to £5,000. Surely a ten tai of £72 a Jrear was 
not a fair equivalent to so large a crop, even taking it to be true 
that the defendants lent the widows £1265 on interest.* It would 
be a dangerous precedtot, if natural guardians could deal ii^ith thcS 
property ol minors, without being appointed by court. The au- 
thories cited for respondent go the length of shewing that in Kan- 
dyan law natural guardianship over the person of the minor and 
enjoyment of the usufruct were allowable. Under any circum- 
stance, Sawers lays at rest all doubt in this case, inasmuch as the' 
tridow can alienate only in case of urgent necessity. 

Cur, advi vultt 
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^^Q And now the judgment of the court was delivered by PheXr-, 

Dec. 4. G. J., as follows : — 

The two defendants, Ve^rappa Chetty and Vellayan Chetty 
are in possession of a certain caifee estate named Padurawatte under 
a lease for ten years commencing on the 18th May 1870, Which 
will be presently more particularly described. 

The nin6 plaintifEs, of Whom the five last nan^ed by reason of 
being minors app^r in the suit by a curator appointed by th^ 
court for that purpose, together with another sister named Valli- 
anuna, and a brother named Raman, are the eleven children of ond 
Natchiappa Obetty who died in the year 1864. 

Natchiappa Chetty by will gave the whole of his property, of 
Which the Padurawatte estate formed part, to these eleven chil- 
dren, shar6 aiid share alike, and it has been a question in the trial 
below whether or not Raman has not sinc6 sold his one-eleventh 
to his brothers and sisters. However this fact may be, the plain- 
tiffs in this ETuit alleging that they are entitled to ten-eleventh 
shares of (attiongst other p^roperty this Padurawatte estate, by 
their libel and replication talc en together, complain that the just 
mentioned lease, und6t Which the defendants claim to hold, is iu 
effect an encumbrance on the estate, and was granted Without du6 
authority by persons pretending to act as managers of the estate, 
"at a time When they, the |daintiffs, were all minors, and that the 
defendants under cover of it are committing great waste &c. On 
these grounds, the plaintifib ask that the lease may be declared in- 
Valid, the defendants ejected, aud an account taken of mesne pro- 
mts i&c, for thte period of the defendants possession. 

The lessors according to the terms of the lease Were these 
Ihree plersons^ Viz., Yalliamma, (t. is. one of the sisters who is not 
a party to the present suit, she being at the time of the making of 
the lease married to one Superamanian pulle, and he consenting to 
her executing the lease), Ksiderai one of the two widows of Natchi- 
appa, who executes as mothek* and natural guardian of the next 
five sisters, then minors^ and Shandanam the remaining widow of 
Natchiappa, Who executes as the mother and natural guardian of 
the remaining four children, exclusive of RanieUi 

Thetis has been much discussion both in this coUrt and Wore 
the District Judge as to the precise character which Kaderai and 
Shandanam bore in relation to the minor's property, that is whether 
or not they were und'er any law the appointed or natural guardians 
of the respective minor's property, and if so whether or not they 
had the power of granting such a lease of the cofEee estate as that 
Which is in question; The learned District Judge Was of opinion 
that the lease under the circumstances of the estate might be oon- 
mdered an ordinary cultivating lease, that the two ladies were by 
Kandyan law natural guardians or curator of their respective chil- 
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drcn'te property, and that in that capacity they had at least the 1^7?.. 
power to grant such a lease as this. ^®^* '*•• 

But we find ourselves unable to view the lease of the 13th 
May 1870, aa an ordinary cultivation lease. The nature of the 
transaction embodied in the lease is thus described in the lease 
itself : — 

** Whereas the cultivation of the said estate was carried on during 
the season 1869-70 by advances m^de by &c." [See lease given above. J 

It seems plain from this that the lease was granted to the 
lessees mainly to enable them by the usufruct of the estate to repay 
themselves a former debt, t. e. money ^hich they had before the 
inaking of the lease advanced upon the terms of another and pi<e- 
vious contract. The lease was in fact a usufructuary mortgage for 
ten years to secure repayment of a past debt, without any proviso 
{or redemption. 

It ia clearly incumbent upon those who rely upon the strength 
of a transaction of this kind against the claims of the minors 
either to establish ^hat the alleged guardians had absolute power 
to alien or encxuQ,ber their minors property to the extent of the 
lease, or at least that the transaction was on the whole such that 
the minors coiild not in fairness and equity be permitted to repu- 
diate it. We find, homreyer, no grounds for holding that Kaderai 
and Shandanam, even if they be taken to have been the natural 
guardians under the K^ndyan law of their respective children, had 
legal power to alien or encumber the property of those children, 
and almost no evidence whatever appears on the record which can 
tend to raise an equity in favor of the defendants. The accoimt of 
the matt^ vrhich they them^lves give in their answer is nothing 
more than a«bare repetition of the recital in the lease qi^oted above, 
they say : — 

" That the said Kaderai and Sandaman for themselves and as the- 
" natural guardians, respectively, of the said minors did on the 18th 
^' June 1869 for the purpose of canying on the cultivation of the said 
"estate and for the maintenance of the said nxinors, as they lawfully 
*^ might enter into an indenture bearing the said date, and borrowed. 
" the simi of twelve thousand six hundred and fifty rupees from the 
" defendant the same to be repaid in manner mentioned 'in the said 
** indenture^ 

" That thereafter, on the ISth dav of >{ay 1870 the said Kaderai 
"and Sandanam being then indebted unto the defendants, and to. 
^^Odeappa Chetty (whose claims the defendant discharged) in the sum of 
" twelve thousand six hundred and fifty rupees for advance made upon 
'^ the said indenture and bein^ unable to pay the same, and to carry- 
" on the cultivation of the said estate, and having no funds or income. 
" sufiicient for the maintenance of the said mmors, the said Kaderai 
^' and Shandanam and Valliamma for themselves and guardians afore- 
** said did by an indenture bearing date the day and year last aforesaid 
^^ lease the said estate to the defendant for a term of ten years, subject 
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1BJ^ " to the terms and covenants and conditions in the said Indentura 
pec. 4. « fully described." 
rr- The indenture of 18th June 1869 here referred to does not 

ftppear to haye been produced at the trial, and is not on the record. 
What it ^as we do not know. But it seems plains that money 
advanced on the security of that indenture could not, without more, 
l>e substantial qonsideration for the beneficial lease of 1870. For 
^he recovery of the alleged balance of twelve thousand six hundred 
and fifty rupees the defendants must be content to rest oil the 
foundation of the indenture of June 1869, whatever* that is worth, 
unless they' can shew that the lease upon which they now rely was 
substituted for it in such a manner, and under such circumstances 
as could serve to bind the plaintiffs. This they do not attempt 
to do. 

The allegation that the gu&rdians were tumble to carry on the 
cultivation of the estate does not disclose any valuable considera- 
tion for the lease, but only affords a reason why they, the guar- 
dians, should let the estate instead of keeping it in hand. Neither 
does the bare fact, if true, of their liaying no funds or income 
sufficient' for the maintenance of the minors help the defence, 
because the lessees do not undertake to advance money for this 
purpose ; and it is only from the rent received that the i^aintenance 
^ to be derived. 

The District Judge in his judgment says " he ia inclined to 
^' think that the proceedings in the testamentary case show that 
*^ there was an tp*gent necessity for an advance of money, the pro- 
^* ceedings taken for sequestration by Pallaneappa Chetty prove 
^' that if the widows had not entered into some such arrangement 
<' as they did, ^he estate would have been torn in pieces by 
" creditors, and lost to the children altogether." We do not know 
\o what extenlf, if at all, the facts disclosed and the evidence 
given on the fonder proceedings referred to, were taken to be ad- 
mitted as between the parties to the present suit. The record is 
silent on this point. But the defendants do not themselves pretend 
that there were any other advances made by them as consideration 
for the making of this lease than those represented by the out- 
standing balance of twelve thousand six hundred and fifty lupees 
secured on the footing of the indenture of 1869, and they do not 
piake any suggestion that the lease granted to them was for the 

Surpose of saving the estate from the hands of the creditors. In- 
eed it is extremdiy difiicult ta see how it could have been a means 
to that end. By granting the lease, the lessors did not become 
better able than they were before to pay off existing liabilities on 
the estate except to the extent of fhe rent received, which was not, 
as appears by the recitals of the lease itself a full cultivating rent. 
And Aye find nowhere any hint of any arrangement by which ere- 
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Editors, third parties, were barred of right of recourse to the pro- 1877 
perty. ^^^- *• 

On the whole of the case we are of opinion that the lease 
which the plaintiffs impeach was such a dealing with the plaintiffs' 
(who were ail the time minors) interests in the subject of the lease^ 
as the lessors had no legal power to effect, and that the defendants 
have established no ground upon which they bah be allowed t6 
hold the lease as security f6r the payment of the twelve thousand 
five hundred and sixty f upees, balance of alleged advances, or of 
any Other sum. 

The judgment of the District CJourt must, therefore, be set 
aside, the l^se declared invalid and inoperative as against the 
plaintiffs. The plaintiffs must recover possession of their shares 
of the estate from the defendants, with costs up to date, and the 
following actount milst be taken : — 

First, of monies received by way of rent to the use of the 
plaintiffs with isimple interest at 9 per cent on each payment. 

Second, of annual plrofits made by defendants from the usa- 
fruct of the estate after allowing all reasonable and necessary ex- 
penditure actually incurred, with interest on each annual amount 
at 9 per cent simple interest. Decree to be given for the balance 
of these two accounts according to the side on which it appears td 
stand. 



December, 5th. 
Present : — DiAs, J. 
iC. R. kahdy, 453S. 

VanLangenberg for appellant. 
The coiurt held as follows : — 

Plaintiff claims Rs. 41.69 being the estimated value of ser- Liability of 
Vices due from defendant in assisting at the repairs of the wall of tenants of 
the dewale. The commissioner non-suited plaintiff on the ground dewalcigama 
that defendant is only jointly liable with the other holders of land ^^^^* 
imder the dewale. The Supreme Court however is of opinion 
that defendant is liable to be sued alone in respect of his services 
the value of which will have to be established in evidence! 
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1877 Decembtr, 6tk, 

liec. G. 

— Present : — Phear, C. J. 

No court of 

justice ought j^ ^^^ j^^^^^ ^j- jn^pector A. Sourjak of Galle against DeonU 

self to be put ^f ^«'«^«- 

in motion by ^^® following order of Phear, C. X, explains the^f acta of the 

any other case :-^— 
person than This matter presents some peculiar features, and calls for, T 

toe parties ^^^^^^ ^^^ comment from the court. 

Drtlieirouali- On the 6th August 1877, Inspector A. Sourjah as complai- 

fied agents in ^^^^ presented two plaints in the Police Court at Gralle namely a 

open court ; plaint, 

and every at- (a) charging one Deonis with the theft of 1 dessert knife, 

tempt to in- 1 small pair of scissors and two lead pencils, the property of the 
fluenoe or to Oriental Hotel at Galley value Rs. 2;50. 

call to ac- Q^y^ charging one Carohs Appu with theft of a jet sleeve 

iudsre^of any ^^» *^® property of Mr. A. Mitchell value 50 cents. 

decree for ^^® Police Magistrate refused to issue summons on these 

his judicial phdnts for a reason which he endorsed upon them : 

acts by pn- gth August, summons refused. 

vate or ofifi- (a) A J. Pj enquiry is pending, No; 17285 for the theft of the 

cial corres- property, 
pondence, is (b) 8th August 1877. 
m a high de- Sunmions refused. 

gree repre- a J. P. enquiry is pending No.- 17288 for the theft of the prOperty; 

may amount Upon this apparently an irregulaj: correspondence took place 

to contempt hetween the Superintendent of Police, Galle, and the Police Magis- 

of court, tratei The Superintendent of Police then communicated with the 

Inspector General of Police at Ck)lombo and through him with the 

Queen's Advocate, who rightly advised (in a letter addressed to the 

Inspector General of Police on the 28rd August) " that the 

"proper course for a complainant to pursue when ^ Police Magistrate 

" refuses to entertain his plaint is to appeal to the Supreme Court." 

With a view probably to ohCaining an opportunity of taking 

the course thus advised with reference to the Magistrate's order 

of the 8th August, notwithstanding that the time for appeal as 

against it has elapsed. Inspector Sourjah as complainant on the 28th 

August, again presented a repetition of plaint (a) bearing even the 

old date 6th August. 

Upon this on the same day the Magistrate endorsed the 
following order : " 28 August. Referred to original decision on 
'* 8th August, as I think this is a repetition of the plaint 
" formerly rejected on the 8th August to which order was made 
" and on record." 

" If complainant is dissatisfied with the order of court on 
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** that plaint, he had his right of appeal. The second application ^^'^'^' 
♦* while the J. P. case is still pending is most improjjer and a most ^^' ^*- 
** wrongful waste of the Magistrate's time." "^ 

Two days latter, i. e. on the 30th August, the Superintendent, 
pf Police sent the Police Magistrate the following letter. 

No. 1731. The Police Magistrate Galle. 

Sir, — I have the honor to forward the accompanying Petition of 
appeal and to request that it may be transmitted to the Hon'ble the 
Supreme Court. 

I am &c, S. D. Graham 

S. P. S. P.. 

And a lengthy petition of appeal, purporting to be the petition 
of Inspector Sour j ah to the Supreme Court and complaining of the 
Magistrate's refusal to issue sunmions on the plaint, presented by 
him on the 28th, ^ems to have acccompanied, or been enclosed in^ 
the letter. 

It is plain that it was improper on the part of the Superinten- 
dent to interfere in the matter by letter as he did, or even otherr 
wise personally. 

The petitioner Inspector Sourjah ought to have made his appli- 
cation to the Police Court in regular course. 

The Magistrate would have been justified in declining to 
treat judicially an application thus irregularly made and ought to 
have done so. However the Magistrate unfortunately did not do so, 
but following the bad example set to him, himse& wrote back to 
the Superintendent of Police a formal letter declining to receive 
the petition and giving reasons founded on the merits of the case 
for not receiving it. 

Thereupon on the 1st September, the Superintendent of Police ■ 
sent a letter to the Registrar of the Supreme Court, of which the 
following is the first passage. 

I have the honor to solicit the favor of your kindly submitting 
the accompanying petition of appeal to the Hon'ble the Judges of 
the Supremt^ Court, and trust that I may be permitted further to sub- 
mit the annexed copies of correspondence wiiich will I hope explain 
the case. The remainder of the correspondence is with the Inspector 
General of Police at Colombo. However if you consider it necessary 
for reference, I will apply for it to be sent to you. 

And the petition of Inspector Sourjah which the Magistrate 
declined to receive acccompanied this letter. If it was merely 
intended to procure that the matter of this appeal, not^vithstanding 
the Magistrate's refusal to forward it, should be brought before 
the Supreme Court for judicial determination, then plainly the 
Superintendent of Police thus repeated in respect to the Supreme 
Court the impropriety of which he had previously been guilty 
towards the Police Court with considemble aggravation. The 
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1877 jnd^^ea of tlie Supreme Court, however, at first misted by tb^ 
P^c. 6. Duperintendent of Police's letter and his reference to a mass of 
— correspondence, understood him. to. desire to submit to them for 

advice or for a formal adjustment a matter of difEerenoe between 
himself and the Police Magistrate, and as a step^towards effecting 
a settlen^nt they thought it right to send to the PoUce ^(agistrata 
the papers which the Registrar had received from the Superinten- 
dent of Police and to request him^ to be good enough to ipeport 
thereon. 

This the Magistrate did very fully in a letter to the Registrar- 
dated the 10th September. 

Various circumstances after this time concurred, to prevent 
the judges from giving immediate attention to this matter, lying 
as it appeared to do outside the regular judicial business of the 
Court, and it was only quite recently that it was discoyered how 
entirely the action taken by the Si:\perinten,dent of Police had 
disguised its true character. 

On this state of &cts, it has been thought best that Sourjah'a 
petition of appeal should be treated as if it were now conxe before 
the Court in due course on an application for leave to present the 
appeal directly, instead of through the Police Court, and this day 
has been fixed for the hearing of the application, of which notice 
has been given to the petitioner. 

Meanwhile however, viz., on the 7th September, the charge of 
theft against Deonis was repeated by Inspector Soi\rjah and a con- 
viction obtained. 

There remains then now uo. action to be taken on the appeal, 
even if admitted, and therefore no necessity for our determining the 
question raised in the petition of appeal in regard to the exercise 
of the Magistrate's judicial discretion in refusing to issue process. I 
therefore say nothing as to whether he was justified in law or not. 
3ut plainly the steps which have led up to this application have 
been from beginning to end irregular. 

Neither the police court nor any other court of justice ought ta 
allow itself to be put in motion by or to listen to any otl\er person, 
than the parties themselves, or their qualified agents in open court. 
Courts of justices are to be put in motion by a regular prescribed* 
method of proceeding in public, and every atten^t to influence or 
to call to account a judge of any degree for his judicial acts by 
private or ofiicial correspondence is in a high degree reprehensible 
and may indeed amount to contempt of court. Disregard of this 
rule, as this case abundantly exeniplifies, may give rise to much un- 
seemliness, and besides opens the door to very great mischief. In 
favor of the poor and weak against the wealthy and strong, this, 
court will sometimes, though even then with caution, treat a peti- 
tion made directly by the petitioner himself, through the post, <is if 



\t Yrere made by him peraoDally in open court. But there waa. not 1877 
even any audi saving ingredient as this in the present case. 'Audi I^c. T, 
Inspector Sourjah, if he was not well enough advised to proceed 
regularly and in due course, no^ust be content to lose his re^iedy. 

The application for leaye to present the petition of appeal to 
this court directly, instead of in the ordi;naiy course thi:ough the 
f olice Courty is refused. 



December^ 7th, 
Preset : — Phear, C. J., and Dias^ J, 
C. R. Kandy, 5275. 

PlaintifE sued (defendants '' for the recovery of Rs. 100 being Where A 
damages sustained by plaintiff by reason of defendant's having, on ^ shot 
the 80th NoveiAber last, shot tiyo head of plaintiff's cattle, killing ^f cattle, 
one and seriously injuring the other." ^« u^d* 

Defendants admitted having shot two head of cattle, but jua- KcenTO^whi^ 
tified the act by pleading that the animals were trei^ssing on 1st however was 
defendant's land, and that they, the defendants^ had the license of void, held 
the Police Magistrate to shoot wich cattle. that B was 

The license in q\^stion yraa issued under the Ordinance No. 2 Pot entitle<t 
of 18S5 and was dated 22nd Noyember 1876, It was contended ^ recover 
for plaintiff that as the Ordinance No. 2 of 1835 was repealed by damages 
Ordinance No. 6 of 1876, which received the assent of the Goyer- ^^ "• 
nor on the 20th Noven\ber 1876, two days before the date of the 
Ucense, the license was void. 

The learned con^missioner, however, disnvisaed the plaintiff's 
case in these terms :;— r 

In regard to the defendant's liability for shooting the animals, 
on the authority of the license produced^ I hold that the license 
was strictly yoid, but the defendants acted hona fid^ under it, and 
the Magistrate may also be presumed to have acted hona fide in, 
issuing it from the date of the liceiipise being so close to the date on 
which the new ordinance was sanctioned. 

On appeal, VanLangenberg for respondent, Dia,s, J. affirmed; 
the judgment. 



P. C. Matale 15382. 

The charge was laid under the proc^imation of 5th August Proclamatioa 
1819. of 6th Au- 

YanLangmberg for appellant, Domhotst for respondent. S^ 1819. 

The following judgment of Ph£ar, G. J. explains the facts of 
ihe case : — 

It appears to me that the plaint iu the case yrhich is limited 
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1877. to a charge of unlawfully taking possession of moveable property^ 
p6<^* 7. is bad for not stating one of the two alternatives mentioned Jn the 
"^ 2nd branch of the proclamation, as the charge under which the 

facts of the case bring in the accused. The plaint ought to specify 
some conduct on the part of the accused which can be seen on the 
face of the plaint to be an offence within the terms of the procla- 
mation. But the plaint merely charges that the defendants did 
forcibly and unlawfully take . possession of certain specified goods 
^hile they were in possession of the complainant without the autho- 
rity of a competent Magistrate. It oniits to charge that they were 
so taken by the accused either " to avenge themselves for any 
injury &c" or in liquidation of any-demand &c. And this defect 
i» so far from being cured by the evidence that it appears, on the 
case put forward by the complainant herself, that both these alter- 
natives were distinctly negatived, and that the question between 
the parties was a question of right. But it is plain that while the 
first branch of the proclamation is directed to the case of entering 
forcibly in possesion of land under pretence of legal claim, the 
second which applies to the taking of moveable property is confined 
to the two alternatives just referred to. But in view of the effect 
of the evidence, I think it right towards the accused that they 
should be acquitted on the plaint as it stands, instead of the plaint 
being quashed. 

The order of conviction is therefore set aside and the acxsused 
acquitted. 



p. C. Matara, 2808.7. 

t^^mTf^r "^^^ ^°^^^g judgnaent of P^ear, C. J.^ a^ts out the facts of 

P X ij the case : — 
contempt of • - " 

Court snould Tha p6wer. to punish for contempt of court should be exer* 

be exercised cised sparingly and only with the most careful discretion, and every 

sparingly conviction for contempt n\ade by tk court which is not a superior 

with^the ®^^^*^^ is subject to appeal or review ought to shew on the. 

most careful ^^® ^^ ^^ *^* * contempt of court was committed. This in the 

discretion, present instance, the District Judge's judgment in the matter, even 

and every if read together with the proceedings of the several days from the 

conviction 4th to the 12th September as recorded by the judge, in my opinion 

for contempt faila to shew. One Wattuhamy, not a party to the suit which was 

™*rt^ V. \ ^eing tried in the District Couft, was at the close of the defence 

^^t asu- ^^^^^^ ^7 *^® i"^g® ^ produce on the following day the 4th 

perior court September at noon a document which lie admitted was in his 

and is sub-' possession at his house some miles distant from the Court house, 

ject to ap- ^^^ under the threat of being attached i£ he did not do so, he 
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ptoinised to obey the order. He did not in fact appear in ('(mrt 1877. 
to the judge's knowledge on the 4th or 5th, but he appeared there ^^^'^'- 7- 
and pit)duced the document on the 6th, after attachment had been 
ordered to issue but seemingly before it had issued. He gave P^*^ j ^"^ * 
an excuse for his delay which the judge held to be frivolous. ^1,^ f^^^ ^^ jj 
When the order was made on the 3rd, the trial seems to have been that a con- 
adjourned until the next day for the plaintiffs reply to the defence tempt of 
and for the judgment. It does not appear that the document court was 
which Wattutiamy was required to bring was wanted by either of committed: 
the parties to coinplete his case or indeed that it was capable of 
being made evidence between, them. On the 4th, reply of the 
plaintifE was made without, so far as the record discloses, any 
reference to the missing document, and the judgment of the Court 
was reserved. The judgment was eventually delivered on the 
22nd October and even in that I can find no trace of the docu- 
ment having been in any degree capable of furnishing material 
evidence relevant to the issues tried and determined. If it be 
taken on the finding of the judge that Wattuhamy was without 
sufiicient cause guilty of considerable delay in obeying the order 
of the Court, it is not found, and there are no facts disclosed from 
which I can infer, that he intended thereby to challenge the 
authority of the Court, or to disturb or hinder the orderly course 
of the business of the Court, or that in fact any sort of obstruction 
or hinderance to the proper and effective trial of the case before 
the Court was caused by his conduct 

Conviction set aside and fine to be refunded: 



D. C. Galle, 39543; 

Per Phear, C. J. — This id also a caste of contempt of Court: Where one 
The District Judge has fined the petitioner lis. 25 for not having ig accused of 
obeyed an order to deliver up possession of land, made upon him contempt of 
under Ordinance No. 12 of 1840. court for not 

Now it is quite as essential in a case like the present, as in such ^®^^"^^^P 
s case as that which has just been disposed of, that the adjudica- ^^^^ *^ _ 
tion of the contempt, i. e. of all the material facts serving and Session of 
necessaiy to constitute the contempt should be complete and specific, j^^^} made 
In the present case, in order to make out a contempt it was upon him 
necessary to establish that the order in question was made under Ordi- 
against, and was served on, the person accused of the contempt, nance No. 12 
that 14 days had elapsed from the date of that service and that the ^^ ^®^^» *^ '* 
accused refused to deliver up possession of the land. Now in the "^/'^r^u^tu ^ 
first place no formal order ever seems to have been made by the xj^ ord^r was 
Distnet Court in this case, other than a brief note on the record, makeairainst 
No factum of service on any order or copy order is eten attempted and was serv- 



. 1877. \o be proved directly and the judge gets over this difficulty by 

Dec. 7. saying that the accused in an affidavit which he had filed on 24th 

July last, admitted that th6 order was at some previous time 

1 Vdavs hid ^^ ^**® ^^ service is mentioned any where or alluded to, and 

elapsed from ^* ^® ^^ ^*^^ ^^* possible to say when in the view of the prosecutioi^ 

the date of ^^ 1^ dajs conimencdd or when they expired. As however thd 

that service, conviction was madd On the 26th October, and the affidavit 

and th&t the referred toot the accused wad fil^d in July, the judge thinks h^ 

'Accused ig justified in asssuniing that at the time of the hearing very much 

refttsdd to more than the 14 days must have expired since the date of the 

DOS ^^^^ ^^ f ^^^^^ ^^ *^® sumnions whenever that may havd beeil. 

the land ^^^ ^^^ j^^g^ seems in error in supposing that the petitioner 

in this affidavit admitted thd fact of the service of any brd^r upoil 

him. The passage bearing on thd point is : " That in the case 

" sunmiarily decided a writ has be6n issued against the petitioner 

'^ to eject him from the premises where in he resided and a housd 

"of 11 cubits. And to the l^iscaVs Arachchi of Kahawe who went 

" to execute the said writ, Petitioner delit^red a copy of the 

" statements hd had to say and begged that a report be mad^ 

"accordingly." The petition here oiily admits that an order 

had been mad^ against hini and that some endeavour had been 

inade to exidcute it. The petition does not ap^)ea)r td cdntain aiij 

thing frOm which it could h^ iiif erred as a ^t that the order, or 

even a notice of the making of the order, had ever been formally 

served upon the petitioner either before the attempt at executing 

the olrdet or at any time. 

But the accused Was assuredly entitled, notwithstanding that 
he knew of the issuiiig of the order, bo all the time which deiky in 
Serving it would give him in addition to the 14 dajrs firom service 
to which he was entitled under the Ordinance. 

It is not only possible, but inoreoVer seemd probable on the 
niaterials of this record, that the order nevet has been in fact 
served upon the accused, and that the 14 dayfi allowed him by 
the Ordinance have neter began to run* At any rate in the 
^complete absence of any proof of setvice the adjudication of con- 
tempt cannot be sustained. 

The conviction is quashed, and the fine, if paid, must be re^ 
funded. 



D. C; Gallidj 84648. 

VanLangenberg for the Srid defendant and appellant, Morgan 
for the 3rd defendant and appellant. 
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1877 
Dec. 7. 



putting ill'* 
cases in 
evidence. 



Browne and Layard for plaintiff And respondent. 
Phear, C. J., held as follows : — 

The argument whifch has been addressed to us on behalf of Practice of 
One of the appellants, has brdught out very prominently the great 
mischief which arises from a loode practice, seemingly very preva- 
lent in courts of first instance in regard to the taking olr reception 
of evidence at the trial df suits; I mean the practice of referring 
to the cases of suits previously determined between litigant {utrties, 
idither in the iaame oir other courts, and *' putting in/' as it is termed, 
those cases, that is, putting in the record book of the proceedings in 
these former suits respectively as a whole, to be used in some un- 
specified way as evidence between the parties in the pending trial. 
In the present instance this practice has been indulged into a very 
large extent, and the 3rd defendant seems to have relied mainly 
fbr the establishment of the title, which he sets up to the lanct in 
suit, upon the probative materials of some kind or other supposed 
to be embodied in several other cases which were so ^' put in*' and 
were received by the court at the trial. Now the record or a por- 
tion of the record of a fomier suit may be of use as evidence be- 
tween parties in a pending trial for the purpose of proving re$ judi- 
cata or any fact of formal ptocess or procedure which may be re- 
levant to the matter in issue between these parties. In such case, 
Neither the record or the portion of it which is required should it- 
self, if necessary, be produced before the court at the proper time 
in the trial, or a properly authenticated copy should be used instead, 
and in either alternative only the copy should be filed or a docu- 
ment received in evidence in the case. Pleadings and statements 
of parties in former suits and depositions of witnesses may be 
dealt with in like manner, each should be adduced as a separate 
item of evidence, the person, whatever party or witnesses to be af- 
fected by it being ofEered the opportunity of explaining it, and 
when received as evidence a properly authenticated copy should be 
taken and filed in the place of the original. Similarly with regard 
to documents filed of record as part of the evidence or otherwise 
in a former case, only that these must generally be proved or ad- 
mitted as between the parties to the pending case before they can 
be used therein and should themselves be removed to the new re- 
Cord, the copy being substituted for ttem in the old. 

Even if, in the place of proceeding thus regularly, the Court 
receives the record book of the former trial in its entirety, it should 
take care that the particular pleading, process, deposition or docu- 
ment which is used as evidence between the parties be specifically 
l*eferred to at the proper and convenient time in the course of the 
trial by the party using it, and in the event of its not being of such 
a nature as to assure itself that it be sufiiciently proved or admitted. 
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1877 Ihe court should further make note of the fact on the recoril 
•"Dec. 7. of the pending trial. 
— With such a method of proceedings, it will be rendered quite 
clear on the face of the record of trial what are the documents 
and evidential materials of the former case imported into the new 
one, and what their value is, and there could be no occasion for us 
or for learned counsel on appeal to search into a mass of papers, 
such as the several record books of former cases now before ua^ 
in the hope of finding therein some morsel of undefined material 
which may have been in the minds of the parties concerned when 
at the trial these former cases were referred to and '' put in'* and 
may then have been intended to be used as evidence between the 
parties 



D. C. Galle, 39,861. 

Agreement Plaintiff (Jansz) was engaged as auctioneer by the defendants 

to retura (Delmege ^ Co),, who acted as agents for the under-writers, to sell 
commi68ioi>. ^Q cargo saved ixora the wreck of the Orestes, and plaintiff insti- 
tuted this action to recover his commission at the rate of 2^ 
per cent. 

Defendants resisted the full charge, on the ground that the 
plaintiff agreed to return them 1^ per cent of this commisHion. 

The plaintiff denied the agreement to return any part of this 
commission. 

The case on the facts depended mainly on the evidence of the 
parties themselves, with the additional fact on the defendants' side 
that the plaintiff on previous occasions had agreed to '^ return 
commission.'^ 

The District Judge found for the defendants that the plaintiff 
agreed to return 1^ p^ cent of the commission. 

The plaintiff appealed. 

Ferdinands, Z>. Q. A., for the appellant, urged that as the 
evidence on either side depended on the word of the respective 
parties, the court should incline to the Bide that repudiated a con- 
tract that was fraudulent and illegal on the face of it. Defen- 
dants, as agents of the under writers, were bound to do the best 
they could for their absent principal and should not be allowed to 
benefit by a conspiracy with the auctioneer at the expense of their 
principals. It was in evidence that the auctioneer rendered 
account sales charging 2^ per cent., which were transmitted by the 
defendants to their principals. These account sales were false, 
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inasmuch as the commiBsion paid hj the agents to the auctioneer 1877. 
was really only 1^ per cent., the agents appropriating the other I^* 7. 
1 J to themselves. 

Browne, for the respondents, urged that the ruling on the 
facts was correct. The plaintifE had admitted that it was usual 
for him to return half commission in his previous dealings with 
the defendants, and the correspondence pointed to the same agree- 
ment in this instance. This was the only question before the 
District Judge, and it was only in the petition of aj^eal that the 
question of its legality was raised. If it had been properly raised, 
it might have be^ urged in defence that the custom of European 
merchants here and elaewhere had legalised the practice. 

The Supreme Court, j^^rPHEAR, G. J., held as follows : — 

We think on the evidence that there is not sufficient 
reason for disturbing the finding of fact at which the District 
Judge arrived, viz., that the auctioneer contracted, in this 
case, to sell on a commission of \^ per cent, though he further 
agreed to represent in accounts which he might render that his real 
conunission was 2^ per cent. On the finding the plaintiff can only 
recover the 1^ per cent, and we are not concerned to enquire what 
was the purpose which the two parties to this intended the mis- 
representation to serve, though it is not easy to suppose that it 
was altogether an honest one. The purpose itself, whatever it may 
be, does not seem to affect the merits of the plaintiff's present 
claim. The judgment will, therefore, be affirmed. 



December, 13 th, 

Present : — Ph£AR, C. J. 
P. C. Colombo, 9527. 

Plaint: — That defendant did on the 14th October 1877 at The power 
Dehiwella falsely charge the complainants before Police Serjeant conferred on 
Caderevalu with obstructing the public throughfare at Dehiwelle, J^^^^^- 
and did keep the complainants in custody of the police for four 54of C^i- 
hours, and did not further prosecute the said charge, in breach of nance No. 16 
cL 54 of Ordinance, No. 16 of 1865. of 1865 is to 

It transpired in evidence that defendant obtained the release be exercised 
of the complainants at their own request. only when 

The Police Magistrate (Penney) held that cl. 54 gave him the ^\ perron j 
option of inflicting a fine or awardiing such amends as should seem /r*^ 
fit ; that the accused was guilty of the act complained of, but that i^^\Ll\y 
'* '^s he wronged no one by so doing, the fitting amends to be made 
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1877 ^.mounted to nothing." The accused was accordingly discharged. 

Dec 13 

J_ On appeal, Domhorst appeared for complainant and appellant, 

is brought Y<i''^^ngerU^rg and Browne for respondent, 
or appears, Pheak, C. J. held as follows :-— 

to be dealt ^^ appears to me that a somewhat incorrect view has been 

with accoid- taken both by the magistrate and the complainant in regard to the 
ingto.law. scope of the enactment in clause 54 of the Police Ck>urt Ordinance 
(No. 16 of 1865). As I read clause 54, the power there conferred 
on the Magistrate is to be exercised when the peiBon charged 
falsely or frivolously is brought before him, or appears before him, 
as the case may be, in order to be dealt with according to law. In 
this case the present complainant, rightly or wrongly, never was 
taken before the Ms^gistrate, nor did he appear before him to ask 
for the adjudication of the original charge, and the occasion did 
not occur for the exercise of the power in question. The magis- 
^te wa^ therefore right i^ dismissing the complaint. 



p. C. Matara, 8162. 

Contempt of The following was the record of the proceedings in the matter 

(jourt for dis- of the alleged contempt of court : — 

prder of court " ^^^ Johanis TVeekremesinghe Gunesekera Yidana Arachchi of 

to keep si- Akuresse and Don Lewis i^re called upon by the court, after order- 

|ence. ing silence in the court and getting it proclaimed by the peons, to 

shew cause why they should not be fined for disobedience and 

contempt. 

" No. 1 states, — I was only talking in a low tone. 

^^ No 2 says, — I did not speak loud and begs to be pardoned. 

'^ These two men tell a lie in saying they did not speak loud 
for I was so disturbed in listening to Mr. Boultzens addressing the 
court that I had to order silence, and then again was I disturbed, 
and on looking to see who was talking, I saw both of them were 
talking quite loud in front of the bench, and considering that it is 
a contempt in the face of the court and disobedience of order, I fine 
f hem at once. 

" They are each fined ten rupees." 

On appeal, Layard for appellant. 

The conviction lyas set aside in these terms by Phear, C. J. — 

This is a very imperfect adjudication of contempt and fails 
altogether to set out and to find expressly the facts, whatever they 
are, which constituted the contempt of which the appellants have 
been convicted. It is no doubt possible to infer, from the hasty 
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fi^d imperfect note wHic^i the District Judge ha» put upon record of 1877 
that which occurred in Court before him, that th6 two petitioners I^c. 13, 
may have been guilty of contemptuous disregard of an order of 
(loi^ duly made to them to keep silence, and that by their conduct 
in wilful disobedience of that order, the seemly and regular prose- 
cution of the business qf the court may have been inter^n^pted. 
But there is certainly not foundation enough on the record to 
support a judicial conclusion of fact to that effect, and, as I have 
airily said, the adjudication falls short of even stating the 
requisite conclusion of fact. 

The power of pynishing for contempt of court should always 
be most cautiously exercised with very careful discretion and 
regularity of procedure. And this does not appear to ))ave been 
the case in this instance. 



December J 18th, 
Present : — Phear, C. J.y Clarence, J., and Dtas, J. 
C. K. Kalutara, 19454. 

Plaintiff, claiming title to a land, prayed for quiet possession of Where A ob- 
it, and that its seizure made by the 1st defendant as execution ere- tained judg- 
ditor of the 2nd defendant may be set aside. mentin 18^ 

The action was instituted on the 26th January 1865, and against B, 
plaintiff obtained judgment on 18th December 1866, conditional ^c^eing B 
on his paying into court the sum of Rs. 18.75. c r^"^^^ d 

On the 18th November 1876, plaintiff moved for a notice on ^^ ^ ^^ j^_ 
the heirs of the 2nd defendant, to shew cause why they should not cei'pt of 
be made parties defendant and why judgment should not be re- Rs. 18.75, 
covered. Notice issued on the 2drd February 1877, and on the and this sum 
21st April following, the plaintiff moved to resume motion of 18th ^as not paid 
November 1876, and for a notice on 1st defendant and heirs of ^^q4 *® ^ 
2nd defendant to shew cause why they should not receive from ^^AJ^^^ 
phdntiff Rs. 18.75 and coAvey to him one^uarter of the knd in judgment "" 
question as per judgment. had executed 

The 1st defendant consented to the terms of the motion, but itself in fa- 
the heirs of the 2nd defendant objected on the ground that the vour of B, 
action was prescribed. 

The commissioner upheld the plea. 

On appeal, Phear, C. J., affirmed the judgment in these 
terms: — 

We think the judgment of the Court of Requests is substiMi- 
tially right, though the gi'ound on which it is placed is not 
altogether accurate and sound. The judgment which the plaintiff 
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1877 and appellant seeks to have received in his favour was in truth a 
Dec. 18. conditional judgment. It was adjudged that on plaintifE paying 
— into court £ 1.17.6, he be placed and quieted in possession of the . 

subject matter of the suit, and the condition there implied is that 
he pa J the money into court within a reasonable time. It is 
altogether beyond reason that plaintiff should take 9| years to 
pay £ 1.17.6. The judgment has in fact by lapse of time 
executed itself in favour of defendant. 



Payment to 
Fiscal. 



C. R. Kandy, 4807. 

Domhorst for appellant, Layard for respondent. 
The Supreme Court held as follows : — 

We think on the evidence that there has been a practice in the 
Fiscal's office for the three-quarter purchase money, as it is called, 
to be paid to the head clerk, and to Ambrose, amongst others, re- 
presenting the head clerk. We further think that in the testimony 
of Mr. de Livera, the Deputy Fiscal, and the statement made by 
the Fiscal himself in a former suit No. 69629, D. C. l^andy, that 
the Fiscal was aware of this practice, or at any rate must be taken 
to have been so as against the plaintifE who bona fid$ paid the 
money into the office, according to the practice which he found ob- 
taining there. And while allowing the practice to subsist, the Fis- 
cal cannot shelter himself under section 1, dauae 66 of the Fiscal's 
Ordinance. 

In this view, we think, that as against the defendant we must 
treat the receipt of the money from the plaintiff by Ambrose as 
equivalent to a receipt of it by the defendant himself. The plain- 
tiff, in other words, paid the money twice over to the Fiscal, and as 
he did so the second time imder constraint and protest, he is enti- 
tled in this action to recover it back. 



Contempt 
of court. 



December, 20th. 
Present : — ^Phear, C. J. 
D. C. Tangalla, 8387. 

The proceedings on which the defendant was convicted of con- 
tempt of oourt were based on the following affidavit : — 

^' Don Bastian Weeraratne of Tangalla solemnly affirms and 
declares that by virtue of the judgment recorded in case No. 3387 
of this court, the affirmant was quieted in the possession of the 
portion (D) adjudged in his favour, but notwithstanding the said 
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judgment, the 2ud defendant in the said case, called Mirisse Ach- 1877 

hege Nades of Tangalle, prevents the affirmant from peaceably ^^^^- *^^- 
possessing the said portion lot D. That on the 25th instant, when 
the affirmant wanted to get a cocoanut tree belonging to him under 
the said judgment cut down, the said Mirisse Achchegej Nades 
came to the spot in a violent manner using threats and foul lan- 
guage and cut and damaged the coir rope which the affirmant had 
brought there and forcibly took away the affirmant's axe. 

" Wherefore the affirmant prays that the said Mirasse Achche- 
gey Nades of Tangalle may be brought up and dealt with for con- 
tempt of .court. D. D. Weeraratne. 

" Affirmed to in court, on this 26th day of November 1877. 

"Before me, W. J. S. Boake." 

The learned District Judge read the above affidavit of plain- 
tiff to the 2nd defendant, and called upon him to shew cause why 
he should not be punished for contempt of court." 

After some evidence was heard, the learned Judge (Boake) 
held as follows : — 

^' This is the second time that this defendant has opposed the 
execution of the decree in this case* Let him be committed for 6 
months for contempt of court. 

On appeal, {Gr enter for appellant) the conviction was set aside 
in these terms by Phear, C. J : — 

There is no evidence on the recotd of the ordet of the court 
which is supposed to have been disobeyed, nor can I iBnd out that in 
fact any direct order of court has been made Upon the appdlUmt 
and inmnged by him. The record of the suit is not so dear as 
it might be, but it appears that on the 11th July 1876 there was a 
decision passed by the court as between plaintifE and 2nd defen- 
dant and others declaring their respective shares in the property 
which is the subject of suit. Afterwards a commission issued to 
one Mr. Kemps directing him to survey and divide the property 
according to this declaration. Mr. Kemps seems to have acted 
tinder this commission and on 22nd December 1876, the partition 
effected by him was made a rule of court. In Januaiy 1877, a 
writ of possession issued in favor of the plaintiff entitling him to 
obtain exclusive possession of the shara allotted to him und^ Mr. 
Kemps' partition. He is said to have ohtained possession imdei' 
that writ on 5th November 1876, after some opposition from the 
present appellant. And it woidd appear that the act of the appel- 
lant which is now complained as a contempt of some order of 
court was of the nature of a trespass committed on the 25th Nov- 
ember upon the land of which the plaintiff obtained possession on 
the 5th November as the result of Mr. Kemps partition. If this 
be the right view of the facts, the plaintiff seems to have mistaken 
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1877 Jiis remedy. But however, this may be in the absence bf any cti- 
l)of. 20. *dence of the order alleged to have been infringed, the conviction 
must be quashed. 



)^, C. Colombo, 0*374: 

Evidence bf ^^^ PHEAR, C. J : — ^Tbe conViction cannot be supported upon 

gambling. ^^® materials on the record. 

In the first place the depositions of the two witness who 
appeared in behalf of the prosecution are materially defective in- 
asmuch as they do not disclose the names of the deponents. Also 
there is no evidence to suppdrt tHd finding necessary to be arrived 
at, that the placis where gambling was going was a public or open 
place within the meaning of the ordinance. It almost appears 
from the evidence of the policenlan that it was open in the sense 
of being capable of being seen into from the outside of the 
garden, not that it was open to the entrance of any one wlio 
desired to go in. 

The first Policenian said the garden was fenced round, and 
the second, while he said it was an open public garden, couplect 
this statement with apparently his reason for thinking so, namely, 
ihat he and his companichis could see into it frdm the ndl-road ; 
further there is no evidence of any specific act of gaming, there id 
only the opinion expi'essed by the 2nd of the Policeman witnesses 
for the prosecution that the accused and three others were gam- 
bling with dice in a garden undet a baniboo bush — and as the 
witnesses doubtless knew that they would share in the profit of a 
conviction, it need hardly be said that their opinion on thiA part 
(whatever even that may amoUnt to) was not altogether of 
Unimpeachable value. There is again no evidence of any instrut 
ment for gaming being found or used, otherwise than just men- 
tioned for these two Policeman witnesses only say that a 3rd per- 
ton (who is not called) picked up dice and the dice are not in fac- 
produced Tby anybody. 

On the whole the case is not merely imperfect, it is altogether 
wanting in the essential materials necessary to support a conviction. 
And l!his deficiency of the evidence appears not to be very credita- 
ble to the parties concerned in promoting and carrying out the 
prosecution. 
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Dtcmber 21st, 1877. 

Dec. 2L 
Prisent : — Pbeab, C. J, — 

V. C. Jaffna, 6085. citherdemor- 

VanLangenberg for api^ellant. ^^^^ ^^^^ 

Ferdinands D, Q. A., for respondent ^demurrable 

The Supreme Court held as foUows :— c^a^ot*be 

The District tfudge has upheld the demurrer as against the demurrable 
1st defendant but left the action to proceed as against the 2nd ^ against 
defendant. This was wrong, the libel is either demurrable ^^'^^ ^™"" 
rito^er or not dmmrable, and cannot be d«mu™ble as agaii^t JJJ^X. 
one defendant, and not as against the other. The libel clearly other, 
ia demurrable, since it avers that plaintifE in a former suit sued 
the lat defendant alone on this very bond now sued on, and got a 
judgment, which plaintifE now prays to have cancelled in order 
that he may sue both defendants de novo, on the same bond. 
The demurrer must be upheld and the plaintifTs suit dismissed 
with costs. 
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[See ante, p. 212.] 

i). C. Colombo, 61113. 

The following judgment of the Supreme Court (delivered on l6th 
t>ecember 1875) explains the facte of the case i — 

The plaintiff bases his title to the share of the garden in dispute 
on a Fiscars conveyance, dated January 9th 1871, upon a sale in execu- 
tion in case 5384, in which suit the same plaintiff had obtained judg- 
ment afi^ainst one Istaven Mendis, upon a bond bearing date July 15th 
1863, wnereby the share of land in question has been specially mortga- 
ged to the plaintiff. That action was instituted in June 3rd, 1869, and 
judgment obtained on the 19th July following. 

It is unnecessary to refer to the claim set up by the present de- 
fendant, the jud^ent of the District Court appealed from, and now 
under consideration, being confined to the contention between the plain- 
tiff and the interrenient who claims 4 of the whole land, which, it is 
admitted by both parties, originally belonged to Anthony Mendis, who 
left four children, of whom Istaven Mendis, the execution debtor in 
53844 was one. 

The plaintiff at the hearing in the District Court restricted his de- 
mand to Istaven's i share with which therefore we have only now to 
do. 

This i (included in the }) the intervenient claims by purchase as 
per Fiscal's conveyance of Jul^ 2l8t 1870, on a sale upon a vmt issued 
m case 52734 against L. Bastian Silva, who was the then owner by ^ 
virtue of a conveyance from the Fiscal dated June 11th 1866 upon a 
prior sale in execution in case 30404, wherein Bastian Silva had obtain-* 
ed judgment against Istaven Mendis on a genenl mortgage bond of 
May sSi 1858. 

It was contended on behalf of the plaintiff that though his con'- 
veyance was later in date (Januanr 9th 1871), still that by virtue of 
prior special mortgage of July 15th 1863 on which the sale and pur- 
chase proceeded and his title depended, the land vested in him notwith-^ 
standing all the intermediate saiesi 

The learned District Judge (held the sales under which the interve- 
nient claimed being judicial,) that by operation of law the conveyance 
of the Fiscal cleared off the plaintiffs prior special mortgage, and con- 
sequently that the intervenient was entitled to judgment The learned 
District Judge was also further of opinion that the intervenient ought 
to have judgment inasmuch as the land at the time of the special mort^ 
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gAge to the plaintifE was under judicial sequestratioa by tke flscai in 
case 30404 under Bastian Silva^s writ against Istaven Mendis. 

We agree with the learned District Judge on the latter point which 
We shall first briefly consider. ^ 

The case 30404 against Istaven was, we find, instituted on June 
6th 1861, judgment duly obtained and writ of execution issued on June 
10th 1863. To this writ the Fiscal made his return on the 21st July 
following, certifying that he had caused the share of land now in ques- 
tion to TO seized, 'miich seizure according to the report of the officer 
who effected the same was made on the ^nd June preceeding the land 
being then under seizure on another writ It wiU thus be seen that 
the land was actually in the custody of the law at the time of ^the spe- 
cial mortgauro to the plaintiff on the 16th June 1863. 

The officer who made the seizure was examined de bene esse and 
certainly he does not i^pear to have given a veiy lucid account of the 
process adopted in effecting the sequestration. But it should be re- 
membered that this witness (as stated at the bar) is an infirm old man 
who was speaking of a transaction that took place 12 years ago. More- 
over the fact that the plaintiff was a resident of the village, and that 
the sale took place by public auction on the epot after due publication, 
goes far to establish tfauat the plaintiff could not have been ignorant of 
the prooeedings then going on^ 

Holding men, that the land was under judicial seizure from June 
22nd, how does ibis sequestration affect the plaintiff's subsequent spe- 
cial mortgage of July 15th 1863 ? The arrest in execution by the Fis- 
cal must m our opinion be taken (see Lorenz's Cioil I^^aeticB p. 47 and 
the authorities therein cited) to have passed the property '' out of the 
estate of the defendant into tiie hands of tibe state giving the plaintiff 
« pignus prsBtorium thereon", and accordingly rendering the plaintiff's 
subsequent special mortgi^e of no validity against ^e nle in execution 
en which the title of the intervenient is founded* 

As respects the other point we entirely differ from the conclusioU 
of the leanftd District Juage that a Fiscal 's sale wipes off all previous 
mortgages, and we unanimously adhere to the judgment of this court 
in Kalutara D. C. 24512 (Grenier's Report 1873 page 22,) in which we 
consider the law to be oonectly stated as it has Utherto been under-" 
fltood and practised in this Island. The present Judges of this court, 
whose experience on the bench and at the bar has extended in the case 
of two of them to 30, and in the case of the other to 12 years, have 
no hesitation in declaring that a Fiscal's sale has always been deemed 
by them to confer (in the absence of fraud, actual or constructive) no 
more or less right on the purchase, than the title, whatever it may have 
been, of the execution debtor, subject to all its enciunbrances. 

Further, dealing with the question merely as one of expediency, 
which however we desire to keep quite distinct ^m that oi^law, we 
entertain a strong conviction of the danger to commercial as well as 
other interests of this colony, if the view of the court bdow were up* 
held, and lands specially mortgaged rendered liable to be brought to 
sale (whether the mortgagee assents or no, or is apprised or not of the 
sale) by any judgment creditor of the mor^^or (even supposing there 
be no collusion) at possibly a time when, owmg to temporaiy causes, 
the property would not fetch its proper value of tiie sum secured by 
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the speeiid mortgage, notwithstanding that the mortgagee may he con- 
tent tp wait in well grounded hope of a more ^voraMe period for re- 
coveringhis money. To quote the words of Sir R. F. Morgan, then 
Acting Chief Justice, in D. G. Kandy 58135, (July 8th 1875) " no mom 
dangerous doctrine to the hest interest of the country can he inculcated 
than that a mortoagee, say an Bnglish capitalist, can he deprived of hia 
right by a quiet fiscal's sale of the premises mortgaged, held at Badul- 
la or any other place. 

In this very case, we have a forcible illustration of how easily a Fis- 
cal's sale may be brought about, no less than four such judicial sales 
taking place within as many vears. 

But to revert to the legal aspect of the case. It should be remem- 
bered, that the Roman Dutch law does not obtain in Ceylon in its in- 
tegrity and in all its details, much less in its modes of procedure, see 
60664, D. C. Colombo, Qrenier's reports 1873, 129. We have there- 
fore to consider, even supposing the strict Roman Dutch law to be as 
stated by the learned District Judge, whether this portion of that law, 
which depends to a great extent on the mode of procediu^ adopted 
with reference to the execution of judgments, prevails in Ceylon. 

Now, the mode of procedure is regulated by the Fiscal's Ordi- 
nance and long usage, as declared by the judgments of this court By 
that ordinance, no provision whatever is made for creditors giving se- 
curity for the restitution of the proceeds of property sold on a wnt of 
execution. Nor is there any mode prescribed how the fact of a land 
about to be sold being especially mortgaged is to be discovered by the 
Fiscal. This essential precaution of taking security, forming the very 
foundation of the modem Dutch practice, railing, the system carried on 
it cannot subsist. 

Judging from the practice and decisions of our courts, we are of 
opinion uiat the law adopted in Ceylon is, as we find in Voeti^b. 20 tit. 
1, sec. 13, summarized by Burge vol. 3, p. 200. And in accoiuance with 
this state of the law, the conveyance by the Fiscal prescribed by the 
Fiscal's Ordinance 4 of 1867, recites that the purchaser becomes enti- 
tled to all the rights, title and interest of the debtor in the property^ 
and the assignment is in the same terms. 

The extent of the title conferred by a Fiscal's conveyance was de- 
termined so long ago as 1833, see Morgan's digest, p. 12, Negomba 
D. C. 7997 where it was held that ** a wAe in execution is an assign- 
ment by operation of law, and the purchaser must take the property 
subject to the same conditions and liable to the same forfeitures as it 
was subject and liable to in the hands of the original owner. See also 
other cases cited bv Mr. Justice Thompson in his Institutes, vol. 1, p. 355k 
and especially Qalle, D. C 15547 (November 3rd 1853), and it was simi- 
larly determined by the collective court that a FiscaFs sale is not of 
necessity binding, so as to give an irresponsible title to the purchaser, 
against all claimants. It should seem that the Fiscal only sells the 
debtor 6 interests in the land, and that the purchaser should make him- 
self aware of the extent of such interest according ta the rule caveat 
emptor. 

These authorities abundantly support the decision of this court in 
D. C. Caltura 24582, Grenier's Rep, 1870 p. 23 (the correctness of which 
has been questioned) between the Galle case 15547 and the (Jalutara 
case 24582 on the g^und that the parties in the former claimed totaUiy 
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irrespective of any derivative right from the mort^gor. But Uiis dif- 
ference does not affect the principle of theC decisions, the ground on 
which they proceeded being the same in all, viz., as to the extent of the 
interests transferred. The old case in Morgan's Digest p. 12, which 
does not seem to have been before the learned District Judge is con^ 
elusive on this point. 

It only remains for us to declare that we are clearlv of omnion 
that by the Jaw of Ceylon, a subsequent sale in execution by the Fiscal 
does not per se, deprive a prior special mortgagee of recourse to the 
property specially mortgaged to him. 

The judgment of the District Court will however be afifirmed, on 
the ground that the land was under judicial sequestration at the Ume of 
the mortgiige to the plitintiff, 



II 

[See anU p. 265.] 
C. B. Panedura, 13386. 

Plaintiff prayed for damages stating that " at great expense and 
labour, he caused a large Madella net to be cast and thrown near the 
sea at Egodeneyana Velle for the purpose of taking and catching fish^ 
as he mi^ht have done, according to law and in accordance with the 
immemorial custom and usage relating to fisheries in this district. And 
the net having been cast as aforesaid, a large number of fish was en- 
closed within the net, but the defendants unjustly and forcibly, and after 
the plain HfC hf^l cast Hie net and enclosed a quantity of fish entered in 
boats the space of water bounded by the net, and by casting Nooklells 
within the said space of water, disabled plaintij^ &om drawing in hia 
net ashore and from appropriating to Inmself the fish enclosed and 
secured by his net ; and further the defendants by this malicious act 
of theirs caused the fish thus secured to escape : whereby and by rea- 
son of the grievances committed by defendants, the plaintiff lost the 
fish which he would otherwise have haulded up, and b in other res^ 
pects damnified to the extent of £10. 

Arawer: not guilty and a claim in reconvention for the sum of 
^6, being damage done to the defendants* Nool Delia net. 

The learned commissiQner (Lee) held as follows (13 March 1871 J : — 

*' This is an action «e dsUctcK The court finds the following facts. 
In the afternoon of the 6th ultimo, the plaintiff's boat put out to sea, 
leaving as usual one end of the net on shore, and after proceeding some 
distance turned northwards and to the west of a shoal of fish. Having 
proceeded sufiSdently in this direction, the northern arm of plaintiff's 
net was in course of being brought ashore by a man swimmings 
in ^accordance with the usiud practice, and was within 50 f athoma 
of the shore, when the def enaants, owners of a nul del, a recently 
invented discription of a net, rowed into the water saw as to the 
fiffc^ ^thoms by plaintiff's net, and put the extremities and arms of 
tibev net within such enclosed space, thereby preyenting the plaintiff 
from, securing the fish, as he would in all probability have done. The- 
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pUintiff perceived north of liim another mctdel party, which seeing 
that plaintiff had reached and was in the act of surrounding the shoal, 
drew off. I think that the fact of plaintiffs* net being overlapped by 
the defendants's net is strongly corroborative of plaintiff's contention* 
It appears to me that the insertion of plaintiff's net, as described by 
defendants' w^ithesses is utterly incredible. According to one of the 
defendant's witnesses, plaintiff's boat lay alongside the defendants net, 
and the net was then raised over the plaintiff's boat. The raising of a 
net so heavy as the nut del from four fathoms of water along the whole 
length of a pada boat, and its carriage over the length and breadth of 
that boat by seven or ten men, seem tome to be aWegsiiouB prima facie 
incredible, and requiring stronger evidence than that I have before me* 

" The plaintiff having by this entry of the defendant's lost his fish, 
claims £10 as damages from the defendants, basing his claim upon 
the common law as well as immemorial custom. 

" The court will first regard the claim at common law, for if it be 
found that plaintiff was exercising a common law right, the onus of 
proving their acts of aggression to be sanctioned by custom lies on the 
defendants. After a very careful consideration of the case No. 1453S 
C. R, Galle (repoTted at page 115 of Lorenz, pt. 2) with connected 
case No. 16645 C. R. GalUy and upon perceiving the evidence of both 
these cases, I am of opinion that this case is governed by the princi- 
ples laid down in those cases, and that the right of recovery in these 
cases is based on the fact of a prior occupancy, and the maxim sic 
utere iuo ut alienum rum laedas, 

^' The sea being open to all men, both these parties had a right to 
fishing therein ; but this is not saying that one party bad a right of 
so fishing as to destroy the privileges of the other. That would be, 
according to one party, an exclusive right which cannot exist. 

'' The plaintiff had undoubtedly the prior occupancy, and had done 
all things needful to ensure success. To use the words of^ the collec- 
tive court of appeal (C. R. Gfdle 14538), ** the plaintiff llad the fish 
under his coercion, and but for the acts of the defendants, he would 
have reduced them under his actual possession. 

^* Now if a man has a right, he must of necessity have a means to 
vindicate and maintain it, and a remedy, if he is injured in the exercise 
or enjoyment of it, (vide AsKby v. WhiUj 1 Sm. L. C. 237, per Holt 
C.J.) 

" The plaintiff had extended his net and enclosed a space of water, 
as he legally might have done, in the exercise and enjoyment of his 
right of fislung in the open sea, and the defendants having injured 
him in the exercise thereof, have now to show that immemorial cus- 
tom sanctions their aggression. 

" The evidence adduced by the defendant does not by any means 
justify their acts. It does not establish any custom whatever as imme- 
morial. My attention was drawn by Mr. Proctor Daniel to two pre- 
vious judgments pronounced by me, and I therefore think it necessary 
to say that those judgments, beihg in opposition to the nUing of the 
Supreme Court in the Galle cases, have not been by me consiaered as 
' at all binding me. 

*' For these reasons, I am of opinion that plaintiff has a right of 
action against the defendants, and that he is entitled to the damages 
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he claims, which I assess at £10, in accordance witli the maxim omnia 
proeeumuntur corUra gpoliatorem. 

" It is not proved that the damages set up by the claim in reconven- 
tion was effected at the plaintiff s instance, nor do I think that the 
evidence supports the allegations. It is very remarkable that com- 
plaint was not made to the Peace Officer at once. 

" On the grounds, therefore, that plaintiff's right of pre-occupancy 
was mterfered with by the defendants, I prpnounce judgment for 
plaintiff against the defendants jointly and severally for £10 and costs 

of suit." 

On appeal, the Supremo Court (16 May 1871) affirmed the judg- 
ment seeing no reason to the contrary'. 



Ill 
[See ante p. 300.] 
D. C. Colombo, 28841. 

Judgment. — Mr. Samuel Stewart Curgenven, an Englishman by 
birth arrived at Trincomalie in 1819 in the staff of Vice Admiral Sir 
Bichard Ring and as his private Secretary ; on the 28th December 1819 
he was appointed agent of His Majesty's Naval Hospital and for the 
yictuailing of His Majesty's ship at Trincomalie, and subseque^y 
when the establishment was reduced, he was appointed Na^al 
Storekeeper. In 1822 he married Charlotte Eugenie Layalliere, 
a lady born in this country and of Dutch and French descent ; 
on the 26th February 1834, he made a last will by which he 
directed thAt the proceeds of his estate should be invested in 
England or, if the executors deemed it more advisable, put out 
to interest on ** the most solid and most unobjectionable security,** and 
the interest paid to his widow during her life {provided she continued a 
widow) for the use and benefit of herself and her children. At her 
deatii, " the principal'* was to be divided amongst his children, Cliarlotte 
Winifred (now Mrs. Straube), Eugenie Elizabeth (now Mrs. Power) 
Clara (now Mrs. Smedly), Charles Richard, and Evelina Theodora (now 
Mrs. Mvtton.) On the 21st Sept. 1834 (7 months after the maldng of 
the will), another son was born, Samuel Lavalliere. Mr. Curgenven 
did not however alt^r or revoke his will. In 1837 he intended to go to 
England on leave of absence, taking his family with him, and for that 
purpose he came round to Colombo where the vessel was in which he 
had engaged his passage, but he suddenly died here on the 7th March of 
that year. 

The executors named in the will, the widow Mrs. Lavalliere and 
Mr. Cniven produced the will and obtained probate thereof on the 5th 
May 1837. Mrs. Curgenven did not marry again, but enjoyed the pro- 
ceeds of the estate until her death, which took place on the 5th January 
1860. She left a will however in which she set out her right as widow 
to a half of the husband's estate and bequeathed £1000 from such half 
to her son Samuel, minus £450. previously advanced for the purchase 



of hifl commiseioDy and the remaiader thereof to all her children equally. 
She made other provisions, as to her own estate, (for she inherited 
largely from the estate of her brother Theodore Lavdliere who died on 
the 17th April, 1859) which are irrelevant to the present issue and 
need not therefore be more particularly noticed. 

The plaintiif, as the husband of Clara Curgenven now complains 
that Mrs. Curgenven received £3324. 7.7. as the assets of her husband s 
estate, exclusive of plate, jewellery and furniture worth £600, and of 
property in England in the hands of Mr. Peter Curgenven, from which 
nis, the plaintiff's, wife as one of the 5 children, named in the will, is 
entitled to one fifth. He claims judgment for this one fifth and also 
for an account of the accumulations made by Mrs. Curgenven from 
this interest allowed her, and which he says must be considerable, Mrs. 
Curgenven having invested the principal sum at " large interest.'* 

The defendants who are the executors under Mrs. Curgenven's wiU^ 
and who as such represent also the estate of her husband, plead that 
£3324.7.7. formed the whole of tlie common estate of Mr. and Mrs. 
Curgenven, and that she, as wife, was under the Roman Dutch law, 
entitied to one half, so that the estate of Mr. Curgenven had only 
£1655.11.9 }, that they *^ tendered the share which Mrs. Smedly was 
" entitled to and of any interest which may have accrued thereon since 
" Mr. C*s death,*^ but that plaintiff refused to receive the same; as to the 
accumulations, the defendants plead that there are none, and that 
plaintiff on the 7th March, 1857 executed a deed releasing Mrs. C 
from all claims in respect of such accumulations. 

The plaintiff in reply, denies the right of Mrs. Curgenven to claim 
a half from the conunon estate and admits a tender of ith. conditioned 
upon the plaintiff executing a release by which he would be barred 
from claiming any accumulations there might be found to exist, to 
which he, the plaintiff, objected. As to the release of the 7th March, 
1857, the plaintiff pleads that it is invalid in law without consideration, 
and that his signature thereto was obtained by means of fraud and 
misrepresentation. Such are briefly the facts and such the state of 
pleadmg in this case. The first question they raise for consideration 
IS, which is the law by which the case ought to be governed ? By the 
English law, Mrs. Curgenyen would have had a right to dispose of the 
whole estate ; by tlie Roman Dutch law to dispose of only a half for 
(unless where the rights of married parties are governed by an anti- 
nuptial contract) that law regards man and wife as partners, each 
entitled at the dissolution of the partnership, by the death of either 
partner, to a half of the partinersmp stock or conmion estate. Again 
by the ^glish law, the subsequent birth of a child does not invalidate 
a will previously made, i Williams, 145. By the Roman Dutch law, 
the wul becomes void by agnation, since the father is presumed not to 
have thought of him. Lorenz's Vander Kessely Thes, 306. 

The decision of this question will (as the assets were all moveable) 
depend upon what the domicil was of Mr. Curgenven, for the wife 
follows the domicile of the husband. It is asserted by the plaintiff 
that he was domiciled here. 

That is the domicile of a person where he has fixed his permanent 
home and principal establishment, to which whenever he is absent he 
has the intention of returning. Story, sec. 42. It has been defined as the 
place in which the person *' larem renmique ac f ortunarum suarum 
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fiummam constituit, unde rursuB non sit discessuruB si nihil avocet ; 
undo cum profectus est, peregrinari videtar ; quod si rediit, peregrinari 
jam destitit." Cod, x . 29 . 7. To contitute domicil there must be the 
factum (excepting the case of a person in iteneri) and the animus. 
The animus, which must exist in all cases, may be gathered from a 
variety of tiircumstances. As a general rule, the place of man's 
birth, domicil ium originis, is presumed to be his domicil, unless 
there is reason to believe that he has abandoned it and acquired 
another; the mere act of abandonment of one domicile being 
insufficient, unless another domicile has been actually acquired. On the 
other hand, if a person actually left his domicilium originis and removed 
to another place, with an intention of remaining there for an indefinite 
time and has a place of fixed present domicile, it is to be deemed his 
domicile, notwithstanding he may entertain a floating intention to return 
at some future period. Story's Cofj/fict, 51. If the removal however be 
only for some particular purpose, which is expected to be only of a 
temporary nature, or in the exercise of some particular profession, office, 
or calling which does not contemplate an absence &om the former 
domicil for an indefinite and uncertain period, it is not a change of the 
former domicile ; BurgCj 42 ; Resp, Juriac. HoLLy par 6, consil 85, et 

Ear. 3, vol. 2 consil 138 in 24 et seq. Officers in Her Majesty's army 
ave accordingly been held not to lose their domicile when ordered 
abroad on service ; officers of the old East India Company's service 
on the other hand, whose profession renders a residence in India 
necessary, have been held to lose their English, and to gain an Indian, 
domicile. Bruce v. Brace^ and Munroe w. Douglas, 

If the office be such as not to require permanent residence, or, al- 
though it may require permanent residence, yet if it be held only during 
pleasure, and not for life, so that the person might at any time be re- 
moved from it, a residence in the place in which the duties of the em- 
ployment or office are to be discharged does not of itself alone afford 
a presumption that the former domicile is abandoned. To raise such 
presumption in the case just put, there must be circumstances indica- 
ting an intention to remain in the place, even if he were removed from 
the office or if his employment ceases. There are several cases in the 
Dutch reports establisning this principle which are very well put to- 
gether and examined in the appendix to Mr. Henry's report of the case 
of Odwin V, Forbes p. 181 — 209, and in 1st Burge's Commentaries 
p. 48, 54. 

Let me now endeavour to apply these rules to the case before us. 
The 18 years residence of Mr. Curgenven in Ceylon, his marriage with 
a lady bom here, his going to England merely on leave and his inten- 
tion to return to Ceylon, if he would get no employment elsewhere, 
weigh in favor of the domicilium haoitationis. But as opposed to 
these, it must be considered that he came out here in the naval servnce, 
and that there is nothing to shew that when he came, or since, he en- 
tertained the intention of making Ceylon his fixed and permanent abode 
during life, the " propositum illic perpetuo morandi", *' neque solfi habi^ 
tatione" which Voet (v. i. 98)point80ut, must exist to constitute domicile, 
Mr. Astley Cooper and Mr. Isaac Crabb, who were both examined at 
Trincomalie, swear that the office of storekeeper which Mr. Cooper now 
holds, is one held during pleasure and that the person is liable to be re- 
moved from it at any time, and thai it always was, and still is, paid for 
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by the Imperial Government. Mrs. Power swears that her father ^ave 
up his house, (he occupied a government house by the way), sold his 
furniture, that he spoke of his intention of getting an appointment at 
Malta, if he could ; that he bought no house property, as he intended 
to leave Ceylon and there was a chance of his not returning. It ap- 
pears further that he kept accounts with his banker in England all the 
time he was here, remitting money to him from time to time. These, 
coupled with the direction in his vn\\ as to the investment of the mo- 
nies belonging to him, rebut the presumption (for the question accord- 
ing to the authorities already referred to becomes narrowed) " of an 
intention to remain in the place, even if he were removed from the 
office or if his employment ceased.'' An intention which, as already 
seen must be shewn to create the domicilium habitationis in the case 
of a person who resides in a place holding an office there during plea- 
sure and, without which intention, residence is only viewed as mansio 
temporaria. 

For the above reasons, I hold that Mr. Curgenven did not abandon 
his domicilium originis and did not acquire a domicilium habitationis 
as the wife has no choice of her own but follow the *' dignity of the 
domicile and the forum of the husband." Mrs. Gurgenven's domicile 
was English too. It follows that as regards moveables, and Mr. Curgen- 
ven had nought else, he had the power of disposing thereof, and that 
his widow cannot claim the Dutch Law right to a half. 

I am unwilling to leave this question without referring to another 
view of it which struck me forcibly when I came to studv the case. 
Assuming that Mr. Curgenven had lost his English domicile and that 
his wife could claim a half, can she be held to have retained such right 
under the particular circumstances of this case.? It is clear that Mr. 
Curgenven meant to have disposed of the whole of the estate, whether 
he had a right to do so or not. It is equally clear that Mrs. Curgenven 
for a long space of time acquiesced in such disposition and took bene- 
fit thereunder. Probate was taken of Mr. Ciu'genven's will on the 5th 
January 1837. On the 11th January 1838 was filed an " Inventory of 
the goods &c., of Samuel Stuart Curgenven and an account of the es- 
tate of the deceased." All the property and money in. Ceylon, not 
half only, were brought to account and a balance of £1841. 16. Si- 
shewn in favor of the estate. Both Inventory and account are signed 
and sworn to by Mrs. Curgenven and the other executors. On the 5th 
February 1849, a further account of the estate of the Samuel Stuart 
Curgenven was filed, bringing into account other monies received from 
India, and shewing a total balance of £3324. 7. 7}, in favor of the es- 
tate, signed and sworn to by Mrs. C*urgenven and Mr. Lavelliere. On 
the 28th November 1851, another "further account of tlie estate of 
Samuel Stuart Curgenven" was filed, shewing two sums of £5 and 
£8. 4. paid to the Notary for drawing out the ixMrriage settlements of 
Mrs. Power and Mrs. Straube, and reducing the balance — a balance still 
" in favor of the estate" to £3311. 3. 1}, also signed and sworn to by 
Mrs. Curgenven and Mr. Lavalliere. No further monies were received 
or paid, and there was no necessity for any further account, but on the 
17th February 1855, another account is filed which is headed '* a true 
and perfect amended account, comprising the receipts and payments of 
these accounts heretofore filed, and shewing the share which the survi- 
vor is entitled to,'* Then for the first time a division is made of the 
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total thus: " To Bitrvivor'fi share £1655. 11. 9}. To balance in favor 
of estate £1655. 11. 9}." This new account completely altered the 
position of the case ; and it was filed, as was seen, 18 years after the 
death of the deceased, during which 18 years, be it remembered, Mrs. 
Curgenven remained in possession of the whole estate, and during 
which time too other rights had supervened, for three of the daughtere 
were in the interval given away in marriage. Both Mr. Smedley and 
Mrs. Power swear that the first intimation they had of Mrs. Curgenven's 
claiming a right to a half was after her death, when they were apprised 
of her will, Siey having all along been led to believe that they would 
participate in a share from the entire estate. 

It is' a principle in equity, a principle which, as shewn by Mr. 
Swanstone in his learned notes on the case of Dillon is. Parker, and by 
Story in his Equity Jurisprudence, is borrowed from the Civil Law, and 
therefore of force with us, — ^that he who accepts a benefit under a deed 
or will is bound to confirm and adopt the whole instrument, conforming 
to all its provisions, and renouncing every right inconsistent with 
them ; that no one is allowed to frustrate an instrument under which 
he claims. Spence's Equitable Juris, c, 7, s. 11. On this principal 
it has been held that where a testator gives to his wife and 
children all his estate whatsoever real and personal to be equally 
divided amongst them, the wife ought to be put to her election, 
on the ground that her claim of dower would disturb the equality 
of division which is contemplated by the will. It is true that 
Mrs. Curgenven f regarding her as a Dutch law widow) took what was 
her own only, ana not what her husband gave her, but it appears to me 
very questionable whether her acquiescence for 18 years, her repeated 
solemn acknowledgments in court that the whole estate was her bus* 
band^s, would not be held to amount to an election on her part to give 
up her right as widow, and to possess the whole estate, and thus stop 
her, claiming her widow's right after a great lapse of time and after 
the supervention of other rights, (to wit, the marriage of some of the 
children on the faith of the former arrangement), which .render it in- 
equitable to disturb such former arrangements. (Notes on Mayes 9. 
MordaurU, in White and Tudor Leading Eq. cases, i. 281 ; Dickson v. 
Mobinson, Jac. 503 ; Roberts v Smith, 1 S. and St. 513. 

We come next to the claim for the accumulations of interest, 
which, as alleged by plaintiif in his libel were considerable, Mrs. 
Curgenven having invested her money from time to time, at large 
interest in the first place. Plaintiff has not proved the existence of any 
accumulations. Mrs. Straube swears that siie was acquainted with her 
mother's affairs when living, and that she has looked fully into the 
estate with the view of winding it up ; that to the best of ner know- 
ledge there were no accumulations made by her mother from the 
interest received by her, excepting of course the small sums of interest 
due at her death and received afterwards \ that the interest of the 
money in England went all towards the education of her children. 
She adds, if any mother received "accumulations, she had also large 
mands upon her ; she lent Mr. Power large suras of money amounting 
to £800 and he caused to pay interest since 1856. She purchased a 
commission for my brother Samuel for £ 450 soe lent my elder brotiKer 
who was tlicn dependent upon her, several sums of money amounting 
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to £312, but these were out of the principal but, of course she lost the 
interest upon those sums as soon us they were paid away. If there 
were any accumulations, they must have dissolved when her principal 
sum was so much reduced. 

One cannot but see the force of this observation assuming that 
Mrs. Curgenven received all the time full 12 per cent upon the principal 
without any loss or stoppage, that would give her £398, say £400 
a year. Place against this the outfit of the children sent to England, 
her own expenses of living and those of her cliildren here, the calls 
which a ladv in her position must have had to meet, and lastly the 
loans that sue had to make of £1562 (for the principle is all safe) 
and it is difficult to conceive how any " accumulations can still exist" 

But secondly, supposing there were accumulations it appears to me 
that they all belonged to her under her husband^s will, " she shall con- 
tinue" says that instrument to '* receive the interest of my estate until 
death for the use of herself and my dear children, when the principal 
thereof is to be divided amongst my children under the stipulations 
herein set forth.** 

This view of the case renders it unnecessary that I should consider 
the force of the release given by the plaintifE, and her other children to 
Mrs. Cui^enven on the 7th March 1858 releasing and discharging her 
and the other executors of and from all manner of claims, demands 
a«d actions whatsoever for or in respect of the interest which was 
directed to be paid to the widow for the use of herself and her said 
children or any part thereof, or for or in respect of any cause, matter 
or thing whatsoever relating thereto, further tnan to state that the plain- 
tiif has failed to prove, as pleaded by him that that release was obtain- 
ed from him by " fraud and misrepresentation." Mr. Power swears 
"that it was signed in order that it might be sent to England, to enable 
Mr. Lavalliere to make arrangements with Mr. Peter Curgenven, solely 
for that purpose. Mrs. Straube said it would be waste paper otherwise, 
a correspondence took place between Mrs. 8traube and Mrs. Power 
and myself. The letter D. was written by Mrs. Straube to my wife — 
it was in consequence of this letter that I signed. I was asked by 
Mr. Straube to get Mr. Smedly to sign, a correspondence took place 
between him and Mr. Smedly and I stated to him the reason why the 
document was wanted. I stated this in order to induce Mr. Smedly to 

sign, as he would not sign otherwise &c" It is accordingly 

decreed that the plaintiff do recover from the defendants, as executors 
aforesaid, the sum of £664.17.6 with such interest as has accrued 
thereon since the 6th January 1860. Costs on both sides to be paid 
by the estate of Mr. Curgenven. 

Richard F. Morgan, D. J. 

18th February, 1861. 
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